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SUBJECT:

Events of the last two menths have ¢learly identified many of the weaknesses of the eXisting
immigration system, which does not provide & means to track the status of alicns after they are
admitted to this country and offen fails to bold aliens sccoumtable if they enter this counfry
unlawfully or if they overstay their authorized status, Although these are common prablems in many
arcas, the inability to track aliens or hold them accountable. has created & particular vulnerability
exploited by terrorista.

Many of the longstanding problems relate to the inadequacies of the antomated information
and support services maintained by the Immigration and Naturalization Service, and the Department,
with the support of the Administration and the Congress, is working to redress those technical
shortcomings.

However, in other respects, the current system_seems to be designed to fail because the
current procedures do not allow INS 1o gather adequate information with respect to aliens living in
the United States — INS collects only cwsory information at the time of catry and almost no
infarmation after the alien bas cntered unless the alien thereafter applies for some immigration
benefit. Moreover, the current legal and regulatory standards do not provide sufficient means 1o
make the legal standards cfear to the aliens and to punish them for failing to adhere to them. The
Department needs to address the existing flaws in the standards and procedures for the alien registra-
tion process, in addition to the shartcomings of the computer systems themselves.

The existing statntary provisions for aliens registration, in sections 261 tuough 266 of the
Immigration and Nationality Act (Act), provide some additional authorities that the: ‘Attorney
General can invoke, some of which sppear to have lain dormant over the years. There are some
Actions that the Attomey General can take immediately, through the publication of a Notice in the
I'ederal Register. o alleviate some of the problems that currently exist duc to inadequate registration



requirements. Inotbcrmpecu,ﬂ:ebepammmvﬁnncedwamcndthamdsﬁngreguhﬁmainmda
to make necessary improvements, Moreaver, with respect ta sny changes in forms or information
collection requircments, the Department will need to obtain clearance from the Office of
Managemeat and Budget under the Paperwork Reduction Act.
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Asnoted below, the INS currently imposes special registration procedures for fingerprinting
and photographing nationals of Iran, Iraq, Libys, and Sudan at the port of eniry, pursuant 1o the
existing authority uodex 8 C.F R. § 264.1(f). The most recent designation of those countries was
publisbed a¢ & Federal Register Notice st 63 FR. 39109 (July 21, 1998) (TAB A). The Attomey
General bas anthority ta expand the designation to include nationals of additional countries for these
special registration procedures.

Based on preliminary discussions, the following state sponsors of terrorism and 28 other
high-risk countries may be appropriats for the imposition of the special registration procedures:

- Designated state sponsors of terroﬁsnu Cuba, Iran, Jraq, Libya, North Korea, Syria, Sudan.

- Other high-risk counftries; Afghanistan, Alperia, Babrain, Bosunia-Herzegovina, Croatia,
Djibouti, Egypt, Eritrea, Indonesis, Jordan, Kazakhstan, Kuwait, Lebanon, Malaysia,
Morocco, Oman, [“Palestine™], Pekistan, Philippines, Qatar, Ssudi Arsbia, Somalia,
Tajikistan, Tunisis, Turkey, Turkmenistan, United Arah Emixates, Uzbekistan, and Yemen

The Attorncy General's designation of additional countries for special registration procedures
should be published prior to or at the same time as the regulatory chauges discussed below.
Publishing the list of designated countries as a Federal Register Notice rather than as part of a
codified rule will allow for greator flexibility and avoid the need to amend the regulations each time
tlic Attomey General may wish to revise the list of designated countries. .

Aliens who aze admitted 1o the United States as A or G nopnmmigrants (in general, those
classifications relate to aliens with diplomatic status and to employees of certain international
organizations, respectively) are exempt from all registration requirements under the Act. Accord-
ingly, those aliens would also ke exempt from mny of the special registration procedures discussed
in this memorandum,

The existing Federal Register Notice pertaining to [ran, Irag, Libya, and Sudan requires all
other nonirmmigrants to be fingerprinted and photographed at the port of ontry, subject to waivers
granted by the Sexvice at the recommendation of the State Department based on foreign policy and
national security eonsiderations. This exception was promulgated in 1998 at a time when a sports
team from one of the designated countries was planning to come to the United States and the State
Departmant objected to the fingerprinting requiremnent.

The expanded Federal Register Notice requiring special registration, fingerprinting and
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. B-1 or B-2 classification - visitors for business or pleasure!

- F or M classifications — students at academis or vocational institutions

. H classification ~ nurses; skilled tempotary, workers; agricultural workers: frainces
- J classification — partici in exchange programs

- L classifieation — intra~company transferees

. R classification — religious workers

Limiting the scope 1o the classifications listed sbove, however, would not include aliens who arc
treaty traders or investors (Eclassificatiop), sccredited foreign journalists (I classificatian), or aljens
Whoarc‘dsiﬁngubchrs,atﬁsts,perfmorspom ici i .

General will nesd to amend the existing regulations to provide for an expansion of the regjstration
requirement for such aliens, both at the time of admission and an a continning basis thepeafier.

requirement. Under the curnent Provisions of 8 CER._ § 264.1(¢e), all nonimmigrant aliens who are
maintaining their current starug are exempt from fingerprinting if they are netionals of countries

' INS is currently warking on promulgating a separate rale to Jimit the standard period of admission for the
B-2 visa (visitors for pleasure, such as tourises, family visits, medical treatmeat, eic.) 1o a maxinuon of 30 days, unless
the allen can justify 5 losger period of initial admission ot the time of erry, (The coment INS regulstions ar



which do not require fingerprinting of U.S. citizens temporarily residing there. All other nonimmi-
graats (except thoae coveted by the existing Federal Register Notier) are cutrently exanpt from
fingerprinting unless they remain in the U.S. for more than one year or violatetheir nonimmigrant
status. Asaresult,incoming mopimmigrant aliens eoutinely provide only a Form 1-94 forregistration
purposes, which does not include fingerpriuting and photographs. '

However, pursuzmt to § CFR. 264.1(f), the Attomey General cam order fingerprinting and
photographing of nonimmigrants from designated countries by publishing a comprehensive Notice
in the Federal Register. A 1998 Federal Register Notice (TAB A) provides for noninumigraats from
Iran, Iraq, Libya, and Sudan (other than diplomats and employees of interparional organizations) to
be photographed aud fingerprinted by the INS 21 the port of entry, subject to the possibility of
exceptions on foreign policy grounds.

The Attomey General can immediately publish a new Notice which broadens the scope of
these fingerprinting and photographing procedures at the port of eniry o include newly-arriving
nonimmigrants from the designated countrics, as discussed above (TAB B).

B. Expanded Registration Requirements

Under cunrent regulations at § 264.1(a), all nonimmgigrant aliens are tegistered with INS
through Form I-94, Arrival/Deparmire Record (TAB C)-a form thar provides only the most cursory
Information pertaining to the alien. Even for alicns from countries subject to the special registration
procedures, § 264.1(f) only provides for registration of such alicns using Form 1-94 and does not
provide for any supplementary registration, either at the port of eotry or st any tme afier the alien
bhas entered the United States. These existing provisions are plainly inadequate to allow INS ta
collect the necessary informarion as to aliens from the designated countries at the time of their
admission to the Unifed States, and they do nathing to allow INS to monitor the alien’s status after
admission.

Under section 263(a) of the act, the Attarney Genezal has the authority o “prescribe special
regulations andﬁ::msfortheregisunﬁonandﬁngerpﬁnﬁngof- - - aliens of any other class not
[awfully admitted to the United States for permanchl yesidence.” This authority extends not ecaly
1o the use of special forms for registration of such designated aliens, but also special regulations
governing the registration process for those aliens, Accordingly, the Attornay General should amend

1. Appearing in person at NS office

Under current regulations, there is no general obligation for aliens to appear in person at an
INS office except in connection with the alien’s application for certain immigration bencfits, The
alien typically is required to come in to an INS office only for fingerprinting or an interview, or for
the filing of certain applications that are adjudicated at the distict offices rather than the regional

-
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service centers® Many other kinds ofapplicaﬁonsﬁ:rimmigmtionbmaﬁm, mchoding a change or
extension ofmqimmimntmformjnmwdmwhmpmmmdme, orforen
craployment authocization document, are filed with the Service by mail.

local INS office as follows:
. Within 30 days afier his or hey tdmission as a nonimmigrant;

. OnanannualbasistheteaﬁnrunﬁltheaﬁenhasdapmdﬁOmtheUzﬁmdStatanrhas
adfusted status to lawful permanent residence; gnd

. Atany other time when the alien changes his or her employer, school or exchange program
upon which the alien’s nonimmigrant status is based.?

2. Supplemental Registravion Form

In addition to the Form I-94, Asrival/Departure Record, the Attomey General should provide
for promulgation of 2 new supplemental registration form for covered alicns from the designated
countries. This could require all covered aliens from the designated countries to provide additjonal
mformation ing to their status, such as: a second form of identification (e.g., birth eertj
driver’s license, school or work ID); a statement of the alien’s intended length of stay; proof of
residency st the stated address: and evidence of employment or ehrollment at an academic instmgtion
or exchange program. A sample supplemental form — arbitrarily labeled as Form 1.XYZ for
discussion purposes — is attached at TAB D. In conjunction with the obligation for coversd
nonimmigrants to appearin person ata local INS office, this new supplentental registration form, will
provide the necessary informarion for INS to be able to track the alien’s immigration status over

? For exampla, a8 alien applying for asylum is required o 2ppear ar an INS esylum office for fingerprinting
and ah asylur interview, and also 1o tecejve a copy of the INS's decision, as provided in § 2a8,9(b), (2); and alien=

the INS schedules an appointment at A INS Application Support Ceater, a5 well as through arrangemiagts with desig-
nared Law Bnforcement Agencies (LEA's), aad notifics the alien of the time and place. Because of avercrowding
concerns, TNS has discontinued allowing walk-ins far flugerprinting.

to or cnrolls at 2 difftrent school. Hoewever, an F smdent who is autharized to engage in pact-time employment in
cofuection with his or her sttandance at & patticular school would nor be foquired to appear in person each Yme the
ahens changed employers as long as the studen remained in attendance at the same schoo,
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time, and also to be able to check the documentition provided by the alieg as schnole-l.:n'ollmentor
eployment on which the alien’s status is based, as well as proof of the alien’s current residence.

The regulatory amendments 1o § 264.1(f) should pravide that all covered nonimmi

from the designated countries should be given specific written notice, at the time of the alien’s
admission into the United States, of tha supplemenial registration obligations imposed on covered
nonimmigrants from the designated countries. INS should develop a standard notification form to
be given to all covered nonimmigrants from the designated countries, at the time of admission, to
inform them that they will be required to appeas in petson at a local INS office in person within 30
days to submit the information required on Form [-XY Z, and thereaficr av provided in the
regulations and forms. IN'S will not be able to effectively enforce these requirements unless the alien
is given a clear notice of what is required.

. Section 266(a) of the INA provides thst sn alien who willfully fails or refuses to register or
10 be fingerprinted as required under the Act is subject, upon conviction, to a fine of $1,000
and six months® incarceration. This penalty for failure to register should be applicable not
only to the alien’s initial registration but also 1o the special registration regulations and the
Form I-XYZ promulgated by the Attorney General pursuae to section 263(a) of the Act.

. The Attomey General should also amend the regulations at § 214.1 1o provide that a covered
alien’s uncxcused failure to comply with the supplemental registration requircments will
constitute 3 violation of the alien’s nonimmigrant stanus, thereby rendering the alien
removable.

4. Spesial Notification of Obligation o Provide a Crent Address

I addition, the supplemental registtation form (TAB D) should contain an explicit
notification of the importance of having the alien provide 2 curregt address at which the alicn may
be contacted by the IN'S.

There is an existing requirement, under section 265(a) of the Act, for al) aliens wha are
subject to the general registration requirements 1o nonfy the Attomey General of each address
change and provide their new address within 10 days. Form AR-11 (TAB E). Section 237(2)(3)(A)
of the Act provides that an alien Who fails to do so is deportable unless the alien establishes that the
Failure was reasonably excusable or was not willful. Section 266(b) of the Act also provides for
prosecuting such failures as @ minor misdemeanor.

However. enforcement of the obligation to pravide a change of address notification is very
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difficult in the present circumstences, because INS has done very little to publicize this requirement
for aliens. INS will not be able to impose effective sanctions against alicas for failure o provide a
current address when the Sexvice itself has dope 20 little 10 advise aliens of their obligation to do so.

As 2 further complication, a recept decision of the Board of Immigration Appeals in Matfer
of G-Y-R-, 23 I&N Dec. 181 (BIA 2001), concluded that an alicn cannot be ordezed removed in
abscntia undess the alicn has recejved notice of the proceedings cither in person or at his or her
current address: in that case, the Board dismissed the removal proceedings becanse the INS did not
bave a current address o provide the necegsary notice to the alien. The Board's decision is based
on the statrtory language pertaining to in abseotia orders in section 240(b)(5) of the Act, which
allows for entry of an in absentia order of removal if the Notice 10 Appear was sent to the cuzrent
address provided by the alien. In turn, section 239(a)(1)(F) provides that the Notice to Appear,
among other things, must advise that the alien is obligated to provide (or to bave provided) a current
address and telephope mumber at which the alien may be contacted for purposes of removal
proceedings, as well as any change of address or telephone number, and that the alien’s failure to
provide current address and telephone information may lead to the imposition of an in absentia
removal ordex if the alien fails to appcar for a removal bearing. The Board concluded that an alien
cannot be subject to in abscntia removal umless the alien has received natification of the obligation
to provide a current address for removal purposes and the consequences of failing fo do so, as
provided in section 239(a)(1)(F), and that the alien has pot received the latter potification unless he
or sbe was served in person or the Notice to Appear was mailed to an address at which the alien
could be cxpected to receive it. Under the Board’s decision, if the INS is aware that the alien no
longer is living at the alien’s last known address and INS was not able to serve the alien in person,
the INS cannot cbtain an in absenria removal order against the alien if the alien fails to appear for
the removal hearing. :

Thus interpretation, though based on the existing law and regulations, creates somsthing of
2 Catch-22, because the INS will not be able to have an alien ordesed removed in absentia if the alien
has “disappeared” and has failed to provide a current address. Although there is some language in
the Board’s decision to the effect that the alien can only reccive the requisite notice about the
obligation to provide a current address far purposes of removal proceedings, and the consequences
of failing to do $o, in the Notice to Appear itself, the Board’s decision is also based on the ladk of
any other official notice — in the current regulstions and forms — advising aliens of the conssquences
of failure to pravide (or “have provided™) a current address in connection with removal proceedings.

{n view of the general importance of publicizing the obligation té provide a current address,
as well as 1o respond in part to the Board’s recent decision, INS should provide notification of the
address requirement to covered nonimmigrants from the designatod countries, and the consequences
ol failing to comply, INS can include this notice in the information that i3 to be provided in person
10 cavered nonimmigrants at the port of emry, as discussed in part [LB3 above. Ounce INS
premulgates the new supplementsl registration form for covered nonimmigrants from the designated
countrics, then INS should incorporate this notice of address requirements into the supplemental
registration forro. The alien's signature oz that supplemental registration {orm can then be used as
proofthat the alien had received the requisite notice about the abligation to provide s current address
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and the consequences of failing to do so, inclnding the possibility of an in absentia removal order
if the alien fails to appear far removal procesdings after a Notice to Appear is mailed to the alien’s
last known address. ~

Currenrtly, the INS has only the information provided in a Form 1-94 for almost all nonimyai-
grants alyeady admitted into the United States, and some other limited information provided by the
alien or his or her employer or school, bur that information is often negligible at best.! This lack of
information makes jt itapossible for INS to track nonimmigrants or to establish which nonimini-
gTants are owt of status. This {3 a particular concar for aliens from the designated countries, whose
nationals have been able to reman and trave} in the United Stares without effective oversight. Some
nonimmigrants may remain in the United States for extended periods of time. F-1 shudents are
admitted for duration of status —i.e., for as long as they are still atteading schoo] in the United States
— and H-1B workers arc admired for periods of three years, plus a possible extension.

On the other hand, the Service’s muthority with respect to aliens who have alresdy been
admitted to the United States bs a nonimmigrant is somewhar limited as long as the aliens are
coutinving to mainain their status. Unlike newly-admitted alions who will be covered by the
regulatory changes diseussed in Paxt I above, the Service bas not mede compliance with the
supplemental registration and fingerprinting requirements a condition of maintaining nonimmigrant
status for those aliens already here. However, there are soveral actions that the Attorney General can
take to obtain information with respect %o aliens from the designated countries who are already
residing in the United States.*

A. One-Time Request for Current Address and Other Information

Under section 265(b) of the Act, the Attorney General, in bis discretion, can immediately
publish a Notice in the Federal Register requiring that all aliens fram the countries designated in that
Notice (or any subclasses of such aliens) must provids a current address to the INS, and to “furnjsh,
such additional information as the Attorney General may require.” This authority to require a
enrrent address and other information is in addition to any other registration requirements under the
Act, and applies regardless of the alien’s status or whether the alien has previously provided a
current address to INS. In essence, this provision allows the Attorney General to take a soapshot of
who the aliens are from the designated countries and their cumrent addresses.

* In soms respects, the Student and Exchange Visitar Informatien System (SEVIS) that INS iz currently
developing (fo becoms operational noxt year) will provide (NS With additiapal information regarding the eontinuing
carclinient of F, J, and M nonimmigrants i the schoal of exchange program an which thair visa js based. Among other
things, INS anticipates that colleges will notify YNS elocronically if an alien whe was expected to enroll has failed to
do so. However, the SEVIS syswm wiil be based on information reporied by the pardciparing schoolt andg exchange
progeaens, The initiatives proposed in this memorandum will be dirceted to raquiring the coverad aliens themselves from
the designated countries ta provide information 1o INS regarding their ongoing activities,
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information from nonimmigrants from the designated eountries as well as from newly-arriving
nonimmigrants. A draft Federal Register Notios is attached at TABF. _

Section 265(b) of the Act only requires aliens to submit the required information to INS; it
docs not provide autharity for INS to require the covered aliens to appear in person at an INS office.
Covered aliens would be able to provide this information to INS by mail

Although the Act allows the Attaruey General to requize a reporting of current addresses
from nationals of ihe designated countries within 10 days, it may be more appropriate to adopt 2
requirement of 30 days for aliens who age already in the United States to submit Form [<XYZ. That
time period would be consistent with the time period allowed to newly-arriving aliens and would
also provide time for aliens to gather the necessary infonmation to submit along with their Form,

2. Scope of the One-Time Reporting Requiremeps

Because aliens in an A or G nonimmigrant classification are exempt from registration, theze
new requirements would not apply to ther, However, 1t is important to note thar the Altorney
General’s authority fo require all aliens from the designated countries to provide a current address
and addhionalinfomaﬁmpmmingtothd;hnmigmﬁmsmnsism;ﬁmiudbaﬁmm
nonimmigrant status, It can also be broadened 10 cover all such aliens from the designated countries,
whether or not they had previously registered or are in lawful or unlawfl umigraton status.

Under section 265(b), the scope of the Attorney General™s anthozity to impose the special
address requirement extends to all aliens who are ‘required fo be registered™ In turn, section262(a)
of the Act defines the obligation to register in Very broad terms: "It shall be the duty of every alien
now or hereafter in the United States, who (1) is fouteen years of age or older: (2) bas not been
registered and fingerprinted under section 221(b) of [the Act], or section 30 or 31 of the Alien

age of 14 are also required to be registered; section, 262(b) ixaposes an obligation on parents and
legal guardizns to applyfortheregistrationdanychildundcrtheageofl4whoxemainsinthc
United States for 30 days or longer, within that 30 day period,

The plain language of the statute ~ "It shall be ts duty of cvery alien now or hereafter in the
United States . . . w apply for registration” - clearly forecloses any contention that the requircmoent
W register is somehow limited to alicns who have applied for a visa at a consular office abroad o
who have applied to the Service for admission or parole oy for an immigration benefit. Thus, all
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aliens who remain in the United Stares for 30 days or loager have a "duty" to apply for registration,
unless that alien had previously registcred as required under the provisions of the Aét. The scope
of the duty to register includes aliens who are present in the United States without admission or
parole.

Ommahhasmdisdwadanymmwhaemahmhmbmpmsecmtorﬂum
to provide a cwrrent address as provided under section 266(b) of the Act, nor are we aware of axy
xecent use of the Attomey General’s special autharity to require current addresses of all aliens from
designated countries under section 265(b) of the Act. However, there are prior court cases upholding
convictions of aliens for failure to comply with the earlier requirernent that aliens provide a cugrent
address on an angual basis. For example, in Gallegps-Covarrubins v, del Guercio, 251 F.2d 519 (5th
Cir. 1958), the court upbeld an alien’s conviction for willful failure to provide a curvent address,
even though it noted that “one of the reasons thot she failed to make the address report required by
lavy was that she was unlswfully in the Unired States and did not wish to disclose her whereabouts
in this country.” Id. at 521. Although section 265 no longer requires an annual address reporting
from all aliems in this country - perhaps that should be reconsidered legisletively —it is clear that the
scope of the address requirement under section 265 can properly be extended to aliens who arc not
in a lawful status in this country.

B.  Imposition of the Special Registration Procedures on Covered Nonimmigrants
Already in the Unitcd States .

In order to be able to impose a requirement for aliens to appear in person at an INS office,
to comply with the supplemeatal registration process discussed in Part II above, the Attomey
Geperal would need to exercise his authority under section 263(a) of the Act to impose special
regulations and forms for registration the designated class of aliens. In addition, all nonimmigrants
other than those from Iran, Iraqg, Libya and Sudan are Fready covered by the existing waiver of
fingerprinting requirements if they remain jn the United States for less thag one year and remain in
status. Based on the language of the Act, it is not entirely cloar if the special registration and
fingerprinting proccdures can be made applicable to aliens who have previously registered under the
existing prucedures and remain in current status, We will pursue this legal question with the Office
of Legal Counsel.

However, the Attorney General can amend the existing regulations to provide that any
covered nonimmigrent from one of the designated countries must submit the supplemental
registration form, Form I-XYZ, and comply with the other special registration requirements
deseribed in Part JT above, at the time the alien applies for an extension or change of nonimmigrant
status, for adjustment of staws to Iawful permanent residence, or for any other iomigration bepefit

This would include the obligation to appear for ﬁngerpnntmg and photographing if that had not been
done previously.

In addition, as part of the onc-time reporting requiremeat discussed sbove, the Service can

advisc all covered nonimmiprants that the existing waiver of fingerprinting only extends to aliens
who remain in this country for less then one year and who do not conie from countries that do not
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fingerprint U.S. eitizens living there.
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