AMERICAN
IMMIGRATION
LAWYERS
ASSOCIATION

October 27, 2023

Ms. Alissa Emmel

Chief Immigrant Investor Program Office
U.S. Citizenship and Immigration Services
5900 Capital Gateway Drive,

Camp Springs, MD 20588-0009

RE: Urgent Request for Clarification of New Policy Guidance for Pre-RIA
Regional Centers Regarding Deadline to File Form 1-956G & Pay Annual Integrity
Fee

Dear Ms. Emmel:

This letter is written to request urgent clarification of the Policy Guidance issued on October 11,
2023, specifically relating to pre-RIA Regional Center terminations. The need for clarification is
highly time-sensitive given that the Form 1-956G filing deadline is December 29, 2023 and
payment of the Annual Integrity Fee is due on or before December 30, 2023. At present,
previously approved Regional Centers are unable to make informed decisions with respect to both
requirements in the absence of the additional guidance now requested from USCIS.

On October 11, 2023, USCIS issued new Guidance on numerous aspects of the EB-5 program
impacted by enactment of the EB-5 Reform and Integrity Act of 2022 (RIA) on March 15, 2022.
In particular, the guidance introduces a new winding down concept for pre-RIA Regional Centers
based upon termination for “purely administrative noncompliance,” an undefined term. The
guidance creates serious questions regarding this termination process and the continued eligibility
of EB5 Investors sponsored by such Regional Centers.

Given the enormous impact of this new guidance, both to hundreds of pre-RIA regional centers
and to tens of thousands of sponsored EB-5 Investors, AILA urgently requests further clarification
with respect to the deadlines referenced above as both are events that potentially create severe
termination penalties. USCIS must urgently define the scenarios that will be considered “purely
administrative noncompliance” for termination of regional centers with only pre-RIA EBS
Investors.

In pertinent part, the relevant Guidance provides, as follows:

Therefore, pre-RIA investors may, in certain situations, remain eligible based on indirect
jobs, as applicable to their petition before the RIA was enacted notwithstanding
termination of their associated regional center. Accordingly, where regional center
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termination is based on purely administrative noncompliance that does not otherwise
directly affect or implicate the underlying investment or job creation, officers may
generally determine, in their discretion and on a case-by-case basis, that a pre-RIA
investor associated with the terminated regional center continues to be eligible for
classification as an immigrant investor, notwithstanding the regional center termination.

USCIS has not defined “administrative noncompliance” fully, only mentioning failure to pay the
Integrity Fee is an example of “administrative noncompliance.” USCIS needs to clarify whether
failure to file Forms 1-956 and 1-956H and/or failure to file FormI-956G will result in
“administrative noncompliance” or ‘“substantive noncompliance.” The definition of
Administrative Noncompliance must be outlined clearly so regional centers can make decisions,
including understanding how failure to take certain actions during the FY 2023 compliance period
affect their investors with pending or approved Form 1-526 Petitions. If Administrative
Noncompliance is defined as failure to pay the Integrity Fee, file the Form [-956 Application, or
failure to file the Form I-956G Application, then regional centers can “wind down” by not taking
these actions and USCIS can continue to adjudicate Form 1-526 Petitions for pre-RIA investors
pursuant to the October 11, 2023 guidance. AILA urges USCIS to define “administrative
noncompliance” as failure to pay the Integrity Fee, failure to file Form [-956 pursuant to the
Behring litigation settlement, or failure to file Form [-956G.

AILA further requests that USCIS immediately issue guidance to address the following scenario.
Assume, for the sake of these questions, that a pre-RIA regional center (or a pre-RIA regional
center that was re-approved under the RIA with no new projects under the RIA) seeks to
responsibly wind down without creating prejudice to sponsored EB-5 Investors pursuant to the
new Q&A issued on October 11, 2023. Assume further that the regional center is otherwise in
good standing as a designated entity.

Given the above, please answer the following questions:

1. Can the regional center seeking to wind down submit a formal letter to USCIS requesting
termination for purely administrative noncompliance?

2. In response to such a request of the regional center, can USCIS implement, as a standard
operating procedure, the issuance of a formal letter documenting a decision to terminate
the regional center for purely administrative noncompliance, which can then be distributed
to all sponsored EB-5 Investors to confirm the basis for termination?

3. The USCIS web site contains a searchable database of all Terminated Regional Centers.
The site does not provide a copy of the termination decision, nor does it specify the basis
for termination. In light of the new guidance, can USCIS please update the database to
expressly identify any regional center terminated based purely on administrative
noncompliance? This clarification is critical to ensure the continued processing eligibility
of sponsored EB-5 Investors protected by the new guidance.
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4. In the Q&A, the USCIS introduced a new and undefined term “purely administrative
noncompliance.” In connection with this new term, we have the following questions:

a. Ifthe regional center fails to pay the Annual Integrity Fund Fee by December 30,
2023, USCIS has stated that such action shall result in termination. Please confirm
that such termination shall be classified as “purely administrative
noncompliance,” and this basis will be clearly reflected in the final termination
notice.

b. Ifthe regional center fails to file Form [-956G by December 29, 2023, USCIS
has stated that such action shall result in termination. Please confirm that such
termination shall be classified as “purely administrative noncompliance”, and this
basis will be clearly reflected in the final termination notice. !

5. Please confirm that if the regional center is terminated for “purely administrative
noncompliance” then all sponsored EB-5 investors can continue to prosecute their
applications and receive benefits, assuming all other eligibility requirements are satisfied.

6. On October 26, 2023, USCIS issued a policy alert announcing various changes to the
Policy Manual (PM) at Volume 6, Part G, Investors. Prior to this update, Chapter 4 (C)
titled “Material Change” provided, in pertinent part, . . . the termination of a regional
center associated with a regional center immigrant investor’s Form [-526 petition
constitutes a material change to the petition.” The October 26, 2023 update appears to have
removed that specific language.

a. Please confirm that if a regional center is terminated for “purely administrative
noncompliance,” such termination is NOT a “Material Change” impacting
continued eligibility of all previously sponsored EB-5 Investors (including those
investors with pending or approved Form I-526 petitions who have not yet obtained
conditional resident status).

7. The guidance creates a broad and unsettling level of discretion for adjudicators by
incorporating such terms as “officers may generally determine, in their discretion and on
a case-by-case basis....” AILA believes it is unreasonable for pre-RIA investors, most of
whom have been waiting for years in case backlogs to be subsequently subjected to such
adjudicatory uncertainty. Please provide clarity to ensure reasonable predictability for the
protection of good faith investors. Specifically, we request the following:

1 As stated in the Directions to Form I-956G, it is “used by approved regional centers to provide required
information, certifications, and evidence to support their continued eligibility for regional center designation.” As a
result, this form is not solely a matter of submitting investor status data (like the prior Form 1-924A), but rather this
requires evidence of satisfaction of substantive compliance matters required under the RIA. This raises a concern
that USCIS could claim that a strategic decision not to file the Form [-956G triggers termination for substantive
grounds and not “purely administrative noncompliance” grounds. Accordingly, USCIS is requested to specifically
clarify this critical issue.
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a. AILA urges USCIS to confirm in the Policy Manual that, if a regional center is
terminated for “administrative noncompliance,” USCIS will continue to adjudicate
the Form 1-526 to determine if it is otherwise approvable even though the regional
center has been terminated.

b. Please confirm that the language relating to officer discretion referenced above has
no relevance to “administrative noncompliance” determinations, but rather is
applicable to the other substantive EB-5 requirements under the law. Specifically,
we request clarification that once it is decided that the regional center termination
is for “administrative noncompliance,” then USCIS will apply that determination
to all investors associated with that regional center.

8. Finally, please confirm that a pre-RIA regional center that was re-approved under the RIA,
and which has no new projects under the RIA, can also request termination for “purely
administrative noncompliance,” thus affording the same benefit of continued processing
eligibility to its EBS investors.

Conclusion

Thank you for your prompt attention to this urgent and time-sensitive matter which, it should be
noted, would have been an excellent subject for a single-topic public engagement that would have
allowed USCIS and stakeholders to engage in a meaningful exchange of ideas.

Please do not hesitate to contact Sharvari (Shev) Dalal-Dheini, AILA Director of Government
Relations by email at sdalal-dheini@aila.org or David Morris, Chair of the AILA EB-5 Investor
Committee by email at morris@visalawgroup.com, if you would like to discuss this important
issue in more detail.

Regards,

AMERICAN IMMIGRATION LAWYERS ASSOCIATION

CC.

Michael Valverde, Associate Director, Field Operations Directorate
Avideh Moussavian, Chief, Office of Policy and Strategy

Nathan Stiefel, Acting CIS Ombudsman

Elissa McGovern, Director of Policy, CIS Ombudsman

Gary Merson, Chief of Staff, CIS Ombudsman
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