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Implementation of Crime Bill Self-Petitioning for APR 16 1996
Abused or Battered Spouses or Children of
u.S. Citizens or Lawful Pennanent Residents

To From
All Regional Directors Office of Programs
All District Directors (Including Foreign)
All Service Center Directors
All Officers in Charge (Including Fo~ign)

"-
The VlOlcut Crime aDd Control Ad. (-the Crime Bill-), Public Law 103-322, was signed

by the President on September 13, 1994. T1tlc IV of the Crime Bill is entitled the -Violence
Against Women AI;t-. (-the VAWA-) and contains three provisioDS amending the Immigration
and Nationality Act (-the Ad-). These amendments to the Act provide benefits for certain
spouses or children of abusive U.S. citizens or lawful pennanent residents.

Each regional din::ctor, district director, service center director, and officer in charge
must ensure that enforcement personnel under his or her jurisdiction are aware 01 ~_.
immigIation-re1ab:d provisions of the Crime Bill aDd take them iDto consideration when making
enforcement decisioDS. Bnminations staff, of course, must also be made aware of the DeW

benefits available under the At:.t.

The following three immigration-rc1atcd benefits are provided in the VAWA:

I. SFJ F-PJiUlllQNING
Section 40701 of the Crime Bill allows certain spouses and children of abusive citizcus

or lawful permaneot residents of the UDited States to se1f-petition for immigrmt c1assification.
An eligible spouse or c:hiId, who would have qualified forimmipaDt cl8sImcalion·had the
abusive spouse or parent petitioned for him or her, may be cJa.ssified as an immediate mlative
or preference immigrant based on the °ieJationship to the abuser without the abuser's knowledge
or consent.

A self-petitioning spouse must be legally married to the abuser when the self-petition is
flled, although the couple need not be living together at the time. Legal termination of the
marriage (whether by divorce, dealh, or annulment) after the self-petition is properly filed with
the Service will NOT be the basis for denial or leVocatio~of the self-petition.

A qualified sclf-petitioner must meet certain additional statutory requirements, which
include a demonstration of the self-petitioner's good moral charadcr and of the ext1eme hardship
that would be caused by his or her deportation.
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Section 40701 of the Crime Bill does not waive any requirements for adjustment of
status or immigrant visa issuance. For adjustment of status or immigrant visa issuance
purposes, a self-petitioner should be regarded as any other immediate relative or family­
sponsored preference alien. The spouse or child of an abusive U.S. citizen is an immediate
relative and may be eligible to fIle an adjustment of status application concurrently with a
self-petition. A self-petitioning spouse or· child of alawful permanent resident is a
preference immigrant under the family-sponsored 2A category, however, and cannot apply
for adjustment of status until his or her immigrant visa number is current or is earlier than
the cut-off date listed in the State Department's Visa Bulletin for that month.

n. EVIDENCE FOR WAIVER OF JOINT PETITION FOR REMOVAL OF CQNDmONS
Section 40702 of the Crime Bill amends section 216 of the Act to require the Service ..

.. to accept any relevant credible evidence submitted .with.a request for a waiver of the joint
petitioning requirement for removal of conditions on residency because of abuse or extIeme
cruelty. This change in the statute prolnoits the Service from requiring the recommendation
of a mental health professional or any other specific form of evidence to support a Form 1­
751 waiver based on abuse or extreme croelty. The waiver request may be denied, however,
if the applicant fails to .credibly establish eligibility.

ID. SUSPENSION OF DEPORTATION
Section 40703 of the Crime Bill amends section 244 of the Act to allow certain '1

spouses and children of abusive citizens or lawful permanent residents of the United States to
request suspension of deportation. In addition to establishing the requisite relationship. to the
U.S. citizen or lawful permanent resident and showing that the abuse took place, the
applicant must have continuously resided in the United States during the past three years.
The applicant must also show that he or she is a person of good moral chaJ:acter whose
deportation would cause extreme hardship to the applicant or the applicant's child.

A copy of the relevant portions of the Crime Bill is attached to this memorandum. A
copy of the interim rule implementing the self-petitioning provisions and instructions for

. If·· also bed ~~processmg se -petitions are atta~. ...

1llis memorandum has the concurrence of the Office of Field Operations.

,. .. ,- -,~~
, •~I~;..;J,...."" • - I
T. Alexander AJeinikoff
Executive Associate Commissioner

Attachments
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SELF-PETfrIONING

IMPLEMENTATION
Section 40701 of Public Law 103-322 became effective January 1, 1995. Service offices
must accept properly filed applications submitted on or after that date.

An interim role implementing the new law has been published in the Federal Register and is
effective upon publication. A copy of the role is attached. Action should now be taken on
self-petitions that had been held in abeyance pending publication of the regulations.

BASIC ELIGmn..ITY REQUIREMENTS
Each spouse or child petitioning for himself or herself under section 40701 of the Crime Bill
must show that he or she:

(1) is now the spouse or child" of an abusive u.s. citizen or lawful pem1anent
resident;

(2) is eligible for immigmtt classification based on that relationship;

(3) is now residing in the United States;

(4) has resided in the United States with the citizen or lawful permanent IeSident
abuser in the past;

(5) has been battered by or has been the subject of extreme cruelty peIpetrated by:

(a). the citizen or lawful permanent resident spouse during the marriage; or, is
the parent of a child who has been battered by or has been the subject of
exl1eme cruelty petpetrated by the citizen or lawful permanent resident spouse
during the mUriage; or

WIIIIiI. ~
(b) the citizen or lawful pe.mwient resident parent· while residing with that
parent;

(6) is a person of good moral character;

(T) is a person whose deportation would result in extreme hardship to himself or
herself; or is a person whose deportation would result in extreme hardship to his or
her child, if self-petitioning as a spouse; and

(8) if self-petitioning as a spouse, entered into the marriage to the citizen or lawful
pennanent resident in good faith.

1
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FORM
Self petitioners must me Fonn 1-360, Petition for Amerasian, Widow(er), or Special
Immignnt. This form has been revised for use by self-petitioners, and will be distributed to
field offices and the fonns centers shortly. The attached copy of the revised fonn may be
reproduced locally as needed.

Properly fued self-petitions should not be returned solely because the applicant completed the
1991 revision of the fonn before the current revision became available. (Crime Bill Self­
Petitioning Wire #1, dated January 20, 1995, provided instructions on the use of the 1991
revision of Form 1-360 by self-petitioners.)

FILING
Self-petitioners must pay the standard Form 1-360 application fee, which is cur.rently $80.00.
This fee mafDe waived only in accordance with 8 CFR 103.7(c).

A self-petitioner who is the spouse or child of an abusive U.S. citizen is an immediate
relative and may file the self-petition together with an application for adjustment of status at
the office having jurisdiction over the adjustment application.

A self-petitioner who is not an immediate relative but whose priority date is immediately
available may also file the self-petition together with the application for adjustment of status
at the office ha~g jurisdiction over the adjustment application. .,

In all other cases, the self-petition must be filed at the Service Center having jurisdiction
over the self-petitioner's residence in the United States. self-petitions will NOT be
adjudicated at overseas Service offices or U.S. consulates or embassies abroad.

RElATIVE PEXTXlON m.1ID BY ABUSER
The filing or approval of a self-petition bas DO effect on a relative visa petition; a spouse or
child may be both the beneficiary of a se1f-petition and the beneficiary of a relative visa
petition filed by the abuser.-

A qualified spouse or child of an abusive U.S. citizen or lawful permanent IeSident may seek.
immigrant visa issuance or adjustment of status based on either the self-petition or the
relative visa petition, whichever is most advantageous to the spouse or child.

PRIORITY DATE
A self-petitioning priority date is established when the Form 1-360 is properly filed with the
Service. A self-petitioner who bas been the beneficiary of a relative visa petition (Form 1­
130) fIled by the abuser to accord the self-petitioner immigrant classifICation as his or her
spouse or child, however, will be allowed to transfer the relative visa petition priority date to
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the self-petition. The earlier priority date may be assigned without regard to the current
validity of the relative visa petition med by the abuser; the earlier priority date may be used
even though the relative visa petition was withdrawn, denied, or the approval revoked.

ET,IGmn.ITY FOR ADJUSTMENT OF STATUSIIMMIGRANT VISA ISSUANCE
An approved self-petition gives the self-petitioner immediate relative or family-sponsored
immigrant classification. For adjustment of status or immigrant visa issuance purposes, the
self-petitioner should be regarded as any other immediate relative or family-sponsored
preference alien. No provisions of section 212 or 245 have been waived, although self­
petitioners are not precluded from applying for any waiver or other benefit for which they
may qualify.

A self-periti.oner who would not otherwise qualify for adjustment of status under section 245
of the Ad. because he or she entered without inspection or is included in one of the classes
cnumerclted in section 245(c) of the Ad. may utilize the benefits of section 245(i) of the Act.
The self-petitioner, like any other adjustment of status applicant, may file Supplement A to
Form 1-485 and pay the additional sum. Payment of the additional sum will be waived only
if the applicant is less than 17 years of age or if the applicant is the spouse or child of a
legalized alien as descnDed in section 245(i) and the relating regulations.

(Note: A self-petitioner who is filing for adjustment of status as the spouse or child of an
abusive U.S. citizen is an immediate relative. Immediate relatives are not subject to the "'.
requiIements of section 245(c) of the Act, although they are still subject to the requirements
of section 245(a) of the Act.)

APRJS]'MENT OF STATUS APPLICATION BASED ON RET,A'I1VE OOTI'JON
miEn BY ABUSER
An adjustment of status applicant who states that he or she has been abused by the petitioning
U.S. citizen or lawful permaDCIlt resick2It spouse or child may be advised of the self- .
petitioning option. If the spouse or cbild chooses to self-petition, he or she would not be
required to file another adjustment of status application if:

(1) the previously rued adjustment applieatioq 1!(U.¢l1 pending before the Service on
the date the self-petition was properly filed with the Service; and

(2) the spouse or child qualified for adjustment of status on the date the adjustment
application was properly filed with the Service.

The adjustment applicant may also choose to proceed with the adjustment application based
on the visa petition rlled by the abuser, provided the visa petition has not been withdIawn,
denied, or revoked. If the adjustment applicant chooses to proceed based on the ab~ser's

petition, the Service retains the option of requiring the petitioner to appear for an interview.
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Adjudicators, however, must keep in mind that the purpose of interviewing the petitioner is
to detennine whether a basis exists for denial or revocation of the visa petition. When
deciding whether lo require the petitioner and the beneficiary to appear together or at the
same time, the adjudicator must keep in mind the inherently sensitive nature of cases
involving domestic abuse and give careful consideration lo the available infonpation
concerning the case. At the' discretion of the interviewing officer, the petitioning relative
may be interviewed at a different time or date, or may be interviewed separate and apart
from the beneficiary.

VOLUNTARY DEPARTIlRE
No voluntary departure program has been established for self-petitioners. Officers authorized
to approve voluntary departure under 8 CPR 242.5(a)(I)~·howcver,are encouraged to give
favorable consideration to a vol~~tary departure request submitted by a person who has
properly flIeoa self-petition with the Service. Voluntary departure may be granted without
issuance of an Order to Show Cause under 8 CFR 242.5(a)(2)(v) , (VI), or (viiI), as
appropriate in accordance with the regulations. In most cases, voluntary departure may be
authorized in one-year increments. Similar consideration should also be extended to a
voluntary departure request made by the derivative child of a self-petitioner. This favorable
consideration should be extended both to voluntary departure requests based on pending self­
petitions that have been properly filed with the Service, as well as requests based on
approved self-petitions.

Voluntary departure would not be necessary, of course, if the self-petitioner is eligible to
immediately apply for adjustment of status or is able to maintain a valid immigration status in
the United States. Favorable consideration may be deemed by the authorized officer to be:·.. ·.~.
inappropriate in cases where substantial adverse factors exist, such as the self-petitioner's
conviction for a criminal offense that would require the Service to find that he or she lacks
good moral character or if the familjal relationship to the abuser appears to have been
entered into solely for the purpose of obtaining immigIation benefits. Entry without
inspection, intent to remain permanently in the United States at the time of admjssion as a
nonimmignmt, or the fact that the pending self-petition has not yet been approved should not··::­
generally be considered as adverse factors in reviewing th~ volUD1aIy departu~~ests.

A self-petitioner or derivative child who has~ granted voluntary departure and who needs
to travel outside the United States for emergent reasons may be issued advance parole under
the guidelines set forth in 01 212.5(c).

Note: This memorandum addresses voluntary departure requests made only by or on behalf
of self-petitioners and their qualified derivative children. It should not be understood as .
either encouraging or discouraging the issuance of voluntary departure to any other person. '-'
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El\1PLQ1'MENT AVTHQRIZATION
Section 47071 of the Crime Bill does not direct the Service to provide employment
authorization based solely on the filing or approval of a self-petition. A qualified self­
petitioner, however, may be eligible to apply for employment authorization under the existing
provisions of 8 CFR 274a.12. Requests for employment auth'orization or for an extension of
employment authorization should be made on Form 1-765, Application for Employment
Authorization.

Many self-petitioners will be immediately eligible to apply for adjustment of status. These
self-petitioners may qualify for employment authorization under 8 CFR 274a.12(c)(9) while
the adjustment application is pending.

Most other self-petitioners will be eligible to tequ~ voluntary departure prior to or after a
. deportation hearing for the n:asons set foIth in 8 CPR 242.S(a)(2)(v), (VI), or (vili). A

person wholias been granted voluntary~ for one of these reasons may request
employment authorization under 8 CPR 274a.12(c)(12), if the person shows an economic
need to work.

A person who bas been placed in deferred action status may request employment
authorization under 8 CPR 274a.12(c)(14) if the person shows an economic need to work.

A self-petitioner also would not be precluded from requesting the employment authorization
benefits of any other provision of 8 CFR 274a.12 under which he or she may qualify. ~

EVIDENCE IN GENERAL
The regulations recommend the submission of certain types of documents with the se1f­
petition. The Service is, however, statutorily required to consider any IdevaDt credible
evidence submitted in connection with the self-petition. A self-petition cannot be denied
merely because a self-petitioner has DOt submitted a specific type of documeut. A seIf- .
petition may be denied, however, if the evidence that has been ~bmitted does not =dibly
establish eligibility for this berdlt.

Although the burden of proof to establish eligibility lies with the se1f-petitioner71dj.tdicators
should give due consideration to the difIicultieI some self-petitioners may experieuce in.
acquiring documentation, particularly documeutation that cannot be obtained without the
abuser's knowledge or consent. Readily available e1edronic records (such as CIS, CLAIMS,
etc.) should be checked if the self-petitioner is unable to provide documentary evidence of
the abuser's immigration or citizenship status or of the abuser's filing of a visa petition on
behalf of the seIf-petitioner. The adjudicating officer may also choose to review other
Service records to verify the claimed status or filing. Any other information provided with
the self-petition may also be verified through a review of these and other Service records, at
the discretion of the adjudicating officer.

5
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LEGAL STATIJS OF MARRIAGE
A self-petitioning spouse must be legally married to the abusive citizen or lawful permanent
resident when the petition is filed. Legal termination of the marriage (whether by divorce,
death, or annulment) after the petition is properly filed with the Service will NOT be the
basis for denial or revocation of the petition..

A pending spousal self-petition will be denied or the approval of a spousal self-petition
revoked, however, if the self-petitioning spouse remanies before he or she becomes a lawful
permanent resident.

CHILDREN UNDER THE SELF-PE1TI1ONING PROVISIONS
The definitions of -child- and -parent, father or mother- contained in section lOl(b) of the
Act apply·t~lf-petitions.. ".

SELF-PErrnONING CHILD
An otherwise eligible child born in wedlock, stepchild, legitimated child, child born out of
wedlock, or adopted child of a U.S. citizen or lawful permanent resident abuser may self­
petition. A self-petitioning child must be unmarried and less than 21 years old when the self­
petition is filed and when it is approved.

A valid approved self-petition for a self-petitioning child will be automatically converted ib.
an approved petition for family-sponsored preference classification,however, if the child
reaches his or her 21st birthday or marries before embarlcing for the United States with the
immigrant visa or adjusting status to tbat of a lawful permanent IeSident.

SPOUSAL SELF-PEl'll'ION BASED ON ABUSE OF CRUD
A spouse may be eligible to self-petition based on abuse committed against his or her child
born in wedlock, step-child, legitimated child, child born out of wedlock, or adopted child..
The abused child must qualify as the self-petitioning spouse's child; tile child need not be the
abuser's child.

DERIVATIVE am.n
A child of a self-petitioning spouse who has been granted immediate relative immigrant
classification under section 201(b) of the Ad. or prefCICDCC classification under section··
203(a)(2) of the Act may obtain derivative immigrant classification if the child:

(1) is Dot the beneficiary of an approved or pending self-petition; and

(2) is the self-petitioner's child as defined in section lOl(b)(l) of the At;t."
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There are NO other requirements for classification as a derivative child of a self-petitioning
spouse. (A derivative child need not have suffered abuse and need not qualify as the
abuser's child. The derivative child is not required to have ever lived in the United States
and is not required to have lived with the abuser.)

There is no derivative immediate relative classification for the grandchild of a U.S. citizen
abuser (the child of an immediate relative self-petitioning child). (An approved immediate
relative self-petition will be automatically converted to a self-petition for family-sponsored
preference classification under section 203(a) of the Act, however, if the self-petitioning
child marries or reached 21 years of age before becoming a lawful permanent resident based
on the self-petition. The self-petitioner's child may then become eligible for derivative
benefits under section 203(d) of the Act.)

A spouse or child of a principal alien classified as a family-sponsored immigrant under
section 203(a) of the Act may be accorded derivative classification under the provisions of
section 203(d) of the Act.

A derivative child ceases to qualify for derivative benefits if the child marries or reaches his
or her twenty-first birthday prior to approval of the child's application for adjustment of
status or prior to the child's embarkation for the United States with his or her immigrant
visa.

1-

UTKEME HARDSBJP
The statute requires a se1f-petitiODing spouse to show that he or she, or his or her child,
would suffer extreme hardship if the self-petitioner were to be deported. A self-Petitioning
child must show that he or she would suffer exbeme hardship ifbe or she were to be
deported. Ext:reme hardship to other persons, such as extended family members, cannot be
used to meet this requirement.

Although the burden of proof lies with the seIf-petitiooer, the adjudicator must review the
circumstances SUI'l'OUDding the case before n;aclring a decision ccmc:emiDg ext:Ieme hardship.'
This review may include evidence which may DOt have been.spocifically identifi~ bl the ..
self-petitioner as supporting the exbeme hardship claim. ~

..
The phrase -extreme hardship- is not defined in the AJ:J., and sections 40701 and 40703 of
the Crime Bill provide no additional guideUDes for the iDte1pretation of this requirement.
The phrase -extteme hardship- bas acquired a sett1edjudicial and administrative meaning,
however, largely in the context of suspension of deportation cases under section 244 of the
Act.

It bas been found that the personal deprivation contemplated in a situation clw'aeterized. by
-extreme hardship- within the meaning of section 244 of the Act is not a definable tenn of
fIXed and inflexible content or meaning; it necessarily depends upon the facts and

7
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(1) age of the person;

In self-petitioning cases, the circumstances ~nding the .~omestic abuse and the
consequences of the abuse may also cause or contribute ~ the extre~e baIdship. Alt:h0ugh
none of these factors automatically establish tbat a person s deportation would result ID •

extreme hardship, some or all of the following areas may be relevant to the exbeme bardship
determination in an individual self-petitioning case: ..

(1) the nature and extent of the physical and psychological consequences of th~

battering or extreme cruelty;

(8) adVCl'SC psychological impact of deportation.

(1) iIreparable harm that may arise as a ICSUlt of disruption of educational '­
opportunities; and

(5) person's and the person's child's lcngt:b of residence in the United States;

circumstances peculiar to each case. Matter of Hwang, 10 I&N Dec. 448 (BIA 1964). The
hardship requirement encompasses more than the mere economic deprivation that might
result from an alien's deportation from the United States. Davidson v. INS, 558 F.2d 1361
(9th Crr. 1977); and Matter of Sipus, 141&N Dec. 229 (BIA 1972). It has also been found
that the loss of a job and the concomitant ftnancialloss incurred is not synonymous with
extreme hardship. Lee v. INS, 550 F.2d 554 (9th Cir. 1977). SiJIillarly, readjustment to
life in the native country after having spent a number of years in the United States is not the
type of hardship that has been characterized as extreme, since most aliens who have spent
time abroad suffer this kind of hardship. Matter of Uy, 11 I&N Dec. 159 (BIA 1965).

(6) existence of other family members who will be legally residing in the United
States;

(4) person'.s inability to obtain adequate employment in the foreign country;

(3) serious illness of the person or his or her child which necessitates medical
attention not adequately available in the foreign ·country;

(2) age and number of the person's children and their ability to speak the native
language and adjust to life in another country;

Some precedent suspension of deportation cases have discussed the reasons why a particular
applicant was found to have established that his or her deportation would cause extreme
hardship. These reasons include the:
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(2) the impact of the loss of access to the U.s. courts and criminal justice system
(including, but not limited to, the ability to obtain and enforce: orders of protection;
criminal investigations and prosecutions; and family Jaw proceedings or court orders
regarding child support, maintenance, child custody and visitation);

(3) the self-petitioner's and/or the self-petitioner's child's need for social, medical,
mental health, or other supportive services which would Dot be available or
reasonably accessible in the foreign country;

(4) the existence of laws, social practices, or customs in the foreign country that
would penalize or ostracize the self-petitioner or the self-petitioner's child for having
been the victim of abuse, for leaving the abusive situation, or for actions taken to stop
the abuse;

(5) the abuser's ability to travel to the foreign country and the ability and willingness
of foreign authorities to protect the self-petitioner and/or the self-petitioner's child
from future abuse; and

(6) the likelihood that the abuser's family, friends, or others acting on behalf of the
abuser in the foreign country would physically or psychologically harm the ·self­
petitioner and/or the self-]>etitioner's child.

Further interpretive guidance conc:eming the extIeme hardship determination in self­
petitioning cases will be provided as the Service acquires experience in pl"OCeSSing these
cases and self-petitioning case law becomes established.

~.

BA1TEKY OR EX1'KEME CRTTEJ·TY
The self-petitioner or the self-petitioning spouse's child must have been a victim of the
battery or extreme cruelty. The qualifying abuse must also have been committed by the
abusive U.S. citizen or lawful pezmancut resident spouse or puaIt. In addition, the battery
or extreme cruelty must have been committed during the mm:iage between the self­
petitioning spouse and the abuser, or must have been committed while the self-petitipniDg
child was living with the abuser. ~ ~

The qualifying abuse must further rise to the level of -battely or extreme cruelty.- There is
no exhaustive list of acts that constitute -battery or exbeme cruelty.- The interim JUle
provides a flexible regulatory definition of tile phmse -was battered by or subjected to
extreme cruelty, - which is similar to the regulalory definition of this phrase provided for
-battered spouse or child- waivers in 8 CPR. 216.

. A se1f-petitioner who has suffered DO physical abuse may also be eligible for this benefit.
The regulatory definition of -battery or exbeme cruelty- should be applied to claims of
extreme 'mental cruelty as well as to claims of physical abuse.

9
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Self-petitioners are NOT required to submit an evaluation completed by a mental health
professional, nor are they required to submit any other specific fonn of evidence. The
adjudicator must consider all relevant credible evidence submitted (including any relevant
mental health evaluation voluntarily provided by the self-petitioner). The burden of proof
lies with the self-petitioner, however, and the self-petition may be denied if the self-petitioner
fails to establish eligibility.

Under the regulatory defmition, incest is automatically considered to be an act of violence if
the victim was a minor at the time, without regard to the minor's possible -consent. - If the
participant was an adult, incest is not automatically considered to be an act of violence; the
circumstances leading to and surrounding the incident(s) of incest must be reviewed to
determine whether the adult's participation was the result of an act or threatened act of

.- violence which' resulted or threaten to result in physical or mental injury.

GOOD MORAL CHARACTER
Section 40701 of the Crime Bill requires a self-petitioner to be a person of -good moral
character, - but does not specify a period for which good moral character must be
established. The rule requires persons who are 14 ycu:s of age and older to-provide
evidence of good moral character for the past three years. The Service is not precluded from
determining that a person lacks good moral character because of actions that. took place more
than tluee years prior to submission of the self-petition. Actions that took place after the
self-petition was .filed or approved may also be considered. The Service is also not "' .
precluded from finding that a person who is less than 14 years of age lacks good moral
character, although such cases are expected to be exceedingly rare. .

The self-petitioner's lack of good moral character must be documented in the Service fJ.1e
prior to issuance of a denial or revocation on this basis.

The -good moral character- determination must be made on a casc-by-case basis, taking into
account the provisions of section 101(I) of the AJ::t and the general standards of the
community.

The Service must conclude that a person who bas been convicted of an offense~within
section 101(1) of the At:.t lacks good moral character. The Service may only look to the
judicial records to determine whether the person has been convicted of the crime, and may
not look behind the conviction to reach an independent determination concerning guilt or
innocence. Pablo v. INS, 72 F.3d 110, 113 (9th Cir. 1995); Gouveia v, INS, 980 F.2d 814,
817 (1st Cir. 1992); and Matter of Roberts, Int. Dec. 3148 (BIA 1991).

Extenuating circumstances may be taken iDto account, however, if the person bas not been
convicted of the offense in a court of law but admits to the commission of an act or acts that
could show a lack of good moral character under section 101(f) of the Act. The Board of
'~migrationAppeals (BIA) has ruled that a person who admitted to having engaged in
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prostitution under duress but bad no prostitution convictions was not excludable as a
prostitute under section 212(a)(12) of the Act (currently section 212(a)(2)(D) of the Act)
because she was involuntarily reduced to such a state of mind that she was actually prevented
from exercising free will through the use of wrongful, oppressive threats, or unlawful means.
Matter of M-, 7 I&N Dec. 251 (BlA 1956). A person who was subjected to abuse in the '
form of forced prostitution or who can establish that he or she was forced to engage in other
behavior that could render the person excludable, therefore, would not be precluded from
being found to be a person of good moral character if the person has not been convicted for
the commission of the offense or offenses in a court of law.

A self-petitioner may also be found to lack good moral character, unless he Of she establishes
extenuating circumstances, if he or she: (1) willfully failed or refused to support dependents;
or (2) committed unlawfill acts"that adversely reflect" iipon his or her moral character, or was
convicted or imprisoned for such acts, although the acts do not require.an automatic finding
of lack of iOOd moral character.

DENIAlS
The self-petitioner must be notified of the Service's intent to deny a self-petition. He or she
must be allowed an opportunity to respond to that notice before a final decision is issued
concerning a properly filed self-petition. .';,! '

"" "FlCld offices need not obtain HQBEN concummce prior to denying a 5eIf-petition. Until'" ~'.. ,..
further notice, however, field offices must forward a copy of each final denial notice issued
during the month with the monthly report discussed below.

REPORTING REOtJIREMENTS
A monthly report has been developed to allow HQBEN to gather statistical information to
respond to Congressional and public inquiries rega:rding the implementation of this provision., .' ..
A copy of the Iq)OIt is attached. Field offices must submit the lepOrt to the regional off.ic~( ,.,
(ROADN) for consolidation, DO later than the fifth clay of each month. TIle first report will .
be due DO later than May S, 1995.

Offices using CLAIMS to process these applications are also being'~ to submi~. these
reports until CLAIMS is modified to provide HQBEN with the information electronicaDy.

Offices will be notified when the need for the manual report has ended.

'-~"",~r_~

CLASS OF ADMISSION AND ADJlT51MENT CODES ., . ,; '~:,,:'
Distinct class of admission and adjUSbDent c:ocles have beeD established for self-petitioners
and their derivative family members, as follows:
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IMMEDIATE RELATIVES

Self-Petitioning Spouse of USC. . . . . . . . . . . . . . . IBI lB6
Self-Petitioning Child of USC. . . . . . . . . • . . . . . . IB2 lB7
Child of IBl or IB6 ' IB3 -" IB8

FAMILY PREFERENCE ALIENS

FIRST PREFERENCE
Self-Petitioning Unmarried SonlDaughter of USC Bll Bl6
Child of Bll or B16 :". B12 Bl7

SECOND PREFERENCE
Self-Petitioning Spouse of LPR . . . . . . . • . . . . . .. B21 B26
Self-Petitioning Child of LPR . . . . . . . . . . . . . . .. B22 B27
Child of B21, B22, B26 or B27 B23 . . . . . . . . . . B28

Self-Petitioning Unmarried SonlDaughter of LPR . . .. B24 B29
Child of B24 or B29 •.......•..•.••.•..•. B2S . • • • • • • • • ~ B20

Second Preference Exempt from CountIy Limitations
Self-Petitioning Spouse ofLPR, exempt •••...•.. BX1 .••..••••. BX6
Self-Petitioning Child of LPR, exempt •••••.•... IDa BX7
Child of BXl, BX2, BX6 or BX7, exempt . • • . . . .. BX3.......... BX8

THIRD PREFERENCE
Self-Petitioning Manied SonlDaughter of USC ••••• B31 ••••••••. . B36
Spouse of B31 or B36 •••••••••••••••••••• B32 • • • . • • • • • . B37 _. ~~Child of B31 or B36 ... :................. B33 ......••.. ~o

ADDITIONAL INFORMATION
Please refer to the Crime Bill, the supplementary information to the interim rule, the regulatory
provisions established by the interim role, Crime Bill Self-Petitioning WIJ'C #1, and Crime Bill
Self-Petitioning Wire #2 for additional information about self-petitioning.
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HOBEN CONTACTS
Field officers are encouraged to consult HQBEN concerning any aspect of the self-petitioning
process that is unclear or to suggest areas in which additional guidance or training would be
helpful. The HQBEN contacts, Rita Arthur and Ram~nia Law-Hill, may be reached at:

(202) 514-5014 (voice)

(202) 514-0198 (fax)

", ...

"':t.• , ..r. ... ~
.J,"

.:-'
"
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