DETAILED TABLE OF CONTENTS

LITIGATING IMMIGRATION CASES IN FEDERAL COURT

Seventh Edition
DeAICATION ...ttt et et e ae v
Summary Table of CONtENES .........cccvieriiiiiiieciieecieeeee et e e e eree e vii
ADOUL the AULROT ..ot ens X
PrEEACE. .. ettt e nteebeenrae e XXXV
ACKNOWIEAZIMENLS.......ccuviiiiiiieiiieciie ettt e e e e e e ereeeeseeeenaeeens XXXVil
TADIE OF CASES ..uvviitieiiieiieeeet ettt ettt et e e e 1163
Subject-Matter INAEX ......cccvverieeiieiiecieeie et s ae e enes 1299
Chapter 1: Initial Considerations—The Claims to Be Presented 1
The Claims to Be Presented...........cooveiiiiiiiiiiiieeiieiieseeeeeese e 2
When and Where t0 File .......oooiiiiiiiiiiieeeeeee e 5
Chapter 2: Justiciability: Standing, Mootness, and Ripeness 11
STANAING c..veeieeeie ettt e et e s eebe e e e s saeenbaeseesnaeensaenraeans 12
Article III Standing: The “Irreducible Constitutional Minimum” .................... 13
“INJUIY 10 FACE” .ot 13
CAUSALION. ...ttt ettt sttt et e st e e et esete et e e aeesaeesneean 14
Redressability.......cccviriiriieiieiiecieee ettt 16
VI QUICK CHLES ..ottt et ettt ete e eaeeae e e eaeeneas 17
VI QUICK CHLES .ttt ettt ettt ettt eas et s eaeeneas 21
Prudential Standing...........cooeeviiiiiiiniiineeeee e 21
“Generalized GIIEVANCE™ .......ceevieeieeriierieeereeireesee e ereeseeeseeeseesaeesseeenneas 22
Rights of Third Parties...........cccueevvieiiierieiiieiecieee et 23
“Z0NE OF INTETEST ..ottt 24
VI QUICK CHLES .ttt ettt ettt ettt eaeeeaeeneas 25
Organizational Standing..........cccoeceeririieniiienieeee e 26
I QUICK CHES ..ttt ettt ettt ettt eae s 29
Associational Standing...........ccceeveieviiniieeiieeeeee s 31
IMOOTNESS ...ttt ettt ettt et e et e et e e et e e st e e bt e e sabeeesteeenneeeenneean 33
VolUNtary CeSSATION......cc.uerueeieriieieeiieteeite ettt ettt ettt et e sbe et ebe e enaeeneas 34
“Capable of Repetition Yet Evading Review”.........ccccooovvevieiienieeiieeeen 37
“Inherently Transitory” Claims in Class Action Lawsuits..........ccccceeruverevennen. 38

Xi

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



xii LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

I QUICK CHLES ...ttt ettt ettt ettt et e eae et eeae et e eaeeeaeeneas 40
RIPEINESS ...ttt ettt e et e et e et e e eenbeeseeesaeenneennes 43
Fitness for Judicial REVIEW .........ccociiiiiiiiiiiiiiiiiiiecccceeeceeee e 44
Hardship to the Parties.........ccccooviiiiiiieiiieciieee e 46
I QUICK CHEES ..ttt ettt ettt et eae et eae et eeae et e eneeeaeeneas 47
Chapter 3: Exhaustion of Administrative Remedies 49
General ConSIAETATIONS ......oc.viiriieriieeiieiierie ettt ettt sttt et e seee e enees 49
Exhaustion as a Prudential Requirement.............cccceeeiieeiiiencieenieeeieeeee e 49
I QUICK CHLES ..ttt ettt ettt ettt ettt et et eeae e eae et e easeeaeeneas 50
Exhaustion as a Statutory Requirement..............ccceeveveevieerieniieenieeniesie e 52
Review of Orders of Removal..........cocueiiiiiiiiiiiiicieeeceee e 53
8 USC §1252(d) Is a “Claim-Processing Rule,” Not a Jurisdictional Rule....... 54
Does an Appeal Have to Be Filed with the Board of Immigration Appeals? ...55

VI QUICK CHLES ..vvvieeeeeeeteeee ettt ettt ve e eae e eaeens 56

Does a Cross-Appeal Have to Be Filed with the Board? .............ccccooeveeiiennnn. 57
Does the Issue Have to Be Presented to the BIA?..........ccoviviiiiiiiiiinieiiieene 59

VI QUICK CHEES ..vevviveeeieetieie ettt ettt ettt ea e eve e eae s e eae e 61

VI QUICK CIEES ..vvvieieeeeeteeee ettt ettt ettt e eve et eaeeneeeneens 64
Constitutional Claims and Challenges to Regulations .............ccccceevuvenennne 66

I QUICK CHEES ..ttt ettt et aeeae s eaeeseeaeens 67

FULIIEY <ottt st et 67

VI QUICK CIEES ..ttt ettt eae et eneereeneens 68
Citizenship ClaimS.........eevvieiieeieeieecie ettt ere e steesaeesaeeseee e 69

I QUICK CHEES ...ttt ettt ettt eae e eaeereeaeens 69
Manifest INJUSTICE ...cvveerieiierieeieeee et 69

I QUICK CHEES ...ttt 70

Does a Motion to Reopen or Reconsider Have to Be Filed?............cccccvvennen. 71
Waiver of Right to Appeal .......cccooviriiiiiiiieeeeeeeeee e 72

I QUICK CHLES ..ttt ettt ettt ea et eae e eaeens 73
“Release from Custody” DECISIONS ......ccveerveeiieriieniieiieniieeie e eee e seee e 75
I QUICK CHEES ...ttt ettt ettt ettt v ettt eseese s aees 75
Other AENCY DECISIONS.......eruirieriieieriieiesiteie sttt ettt ettt eaeesaeenes 77
Lawsuit Brought under the APA ........coooiiiieeeeeee e 79
Statutory Exhaustion Requirement.............ccccevveeiienienieniieienieeeeceee e 79
Regulatory Exhaustion Requirement.............ccceveevienieiienienienieieneeiesceeeen 79
Required vs. Permissive Administrative Appeals ........ccccccvevveevieereervennnen. 80

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS Xiii

No Stay of Administrative Decision Pending Administrative Appeal ........ 80
Legalization and LIFE ACt CaSES ....c.cevverieeiiieiieeieeieesiieeieeieeiee e eveeieeseeeeneeas 82
Naturalization DECISIONS ......c.eeruiiriiiriieiieeiierieeie ettt st 83
Mandamus in “Delay Cases™ .......cceevveeeiieerieeeiieeeireeereeerreeerreesreeeseseesseeessseens 84

Chapter 4: Subject Matter Jurisdiction: General Considerations.............c........ 87
Constitutional Framework ..........c.cccvevieiieiiiieiieiecieeeeee e 87
Statutory FramewWOTK .........cccviiiiiieiiiieiiececee et 87
Limitations on Judicial REVIEW........c.coviiiiiiiiiiiiiiiiiieeeeceeeee e 88

“Channeling” PrOVISIONS........cc.cccuieriierieeieeiieseeeieesieeseee e e eseesseeeaeesseessneenneas 88
“Preclusion” PIOVISIONS ........ccvieiieriierieeieeiteseeeteeieeste e eseeseeeeeeesaeessaeenneas 89
Jurisdictional Rules vs. “Claim-Processing” Rules ..........ccccceeeeviivcieeeniieecieennn. 92
VB QUICK CHEES .ttt ettt ettt te et eas e ere e eneens 95

Chapter 5: Judicial Review of Removal Orders 97

Review Under 8 USC §1252—General Considerations...........ccc.ceeveeeeveeecreeeennenn. 97
What Is a “Final Order of Removal?”..........ccccoeovieiiiiiiiieieceeeeeeee e 98

Challenge to EOIR JUriSdiction .............ccoceeveerieniienienieeieeiceseeeieeieee 100

BIA Issues Order Terminating Proceedings ..........ccccceeeveeveenveniennieeneene 106

BIA Issues Order of Removal in the First Instance ............cccoceecieeeiiennnnns 106

BIA Grants Motion to Reopen or Motion to Reconsider............c.ccoenen. 107

BIA Grants Voluntary Departure...........ccceveeeeiieniieniieniieeneeneesieeieeeenne 108

BIA Issues Order Remanding to Immigration Judge............cccceevveniinnnnn. 109

Immigration Judge Decision on Remand from BIA ...........c..cccovieeieenen. 113

“Withholding-Only” Proceedings.........c.cceevueereieiieeriienieeieeieesieeieeenns 113

“Asylum-Only” Proceedings..........cccueeruerrierieeiieeiienieeieeieesee e 116

TIME fOr FIINE .c..eeeiiieiieieeeeee e 118
WHRETE t0 File..uiiiiiiiiieiiecieeie et s es 120
Stay of RemMOVal.......cc.oiiiiiiiiiiiee e 122
Stay of Voluntary Departure Period...........ccoceeverieninieniniinieieneeeneeeeen 125
Release from Detention...........ceecveeiieiiienieeiiierieseeeeeee e 126
SCOPE OF REVIEW ...t 126
I QUICK CHES ..ttt ettt ettt erenens 130
Standard Of REVIEW ......cc.eciuiiiiieiieiiecteete ettt 132
Constitutional Issues and Questions of Law .........ccccveeeeivieciieecieccieeenne, 132

I QUICK CHLES .ottt ettt et et eaeeneas 133

VI QUICK CHLES ..ttt ettt et eaeenean 135
Application of Law to Undisputed Facts .........ccceevevivieiienienieeiieeeeens 136

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



Xiv LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

VI QUICK CHEES ...ttt ettt eae e eae e 136

FIndings Of FACt......cccuviiiiiiieeieee et 137

VB QUICK CHEES ..vvviceeeeeieeeeteeee ettt eae e 139

VB QUICK CHEES ..vvviceeeeeeeeeeeeeeeee ettt ene e 140

Discretionary DECISIONS. ......ccveeriierieeiieriieeieeieesiee et seee e seeeseee e enes 141

VI QUICK CHEES ..vevvieeeeeieeeete ettt eae e eae e 141

Inconsistent DECISIONS .....c..eeviiriiiriieriieeiieiierte ettt 144

VB QUICK CHEES ..ttt ettt e ene e eneas 147

Failure to Provide Reasoned Explanation ...........c.cccceveveeviienienieecieeieeieeenn 150

VI QUICK CHEES ..ottt ettt ettt ettt e eneeeaeenees 151

Res Judicata and Collateral EStoppel ........cccooeevvieiiieeciiiciieeeeceeeeieeas 159

Res Judicata (Claim Preclusion).........ccc.veecieeeiiieeciieecieeeee e 160

Collateral Estoppel (Issue Preclusion)..........ccceeevvieeiiieriienciieeiee e 165

Review of Citizenship ClaimsS..........cccvevierieeiiierieeieeeesee et 168

Review of Streamlined DECISIONS ........cccevueeierieeiiiniieiieniieienieieeeeseee e 171

Jurisdiction to Review Streamlined Decision............ccocevvveevienieniieeneennennnen. 174

Due Process Challenges to Streamlining Regulations...........cccocuevvieeniennennen. 174

Other Challenges to Streamlined DecCiSIONS ..........ccceevverveeiieerieereeeieeieesieenns 175

BIA Violation of Streamlining Regulations............ccccccovvevveeiiienienieenenne. 176

Appeals Involving Discretionary and Non-Discretionary Aspects ............ 179

“Pattern and Practice” Cases ........ccuevrueerueerieriieeiierieeieeieesee st 180
Chapter 6: Judicial Review of Removal Orders: IIRAIRA’s Jurisdiction-

Stripping Provisions 183

8 USC §1252(a)(2)(B)—Review of Discretionary Decisions............cceveeueneenne 187

8 USC §1252(2)(2)(B)(1) verveerverveeverieeieniienieeiienieeeesieetesieeeesieete st ee e nae e 188

8 USC §1252(2)(2)(B)(11) c-veverveverrerienienienienienieniestesiesie st 190

“Specified Under This Title” to Be Discretionary...........cccoeceevveerieeneennnen. 191

I QUICK CHEES ...ovvivvievivcieiei ettt ea e 193

FIndings Of FaCt......cccuioiuiiiiieiieeeceee et 195

8 USC §1252(a)(2)(C)—Review of Criminal Cases.........ccccveeeveeecreecieeeereeennen. 195

The Suspension ClaUSE........cccueeuierierieeieeiieste ettt seee e 196

Do 8 USC §1252(a)(2)(C) Restrictions Apply? .......ccceeveeiienieeiieneeienieeienene 198

Petitioner Not Found Removable Under Specified Criminal Ground........ 198

VI QUICK CHEES ..vvvieieeeecteeee ettt ettt ettt e eaeens 198

Jurisdiction to Determine JuriSdiction...........ceceeveverieeriieniesieeiesie e 199

Review of Convention Against Torture (CAT) Claims ..........cccecvevevennnnen. 199

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XV

8 USC §1252(a)(2)(D)—Constitutional Claims and Questions of Law .............. 201
FINdings Of FACE ....c.vveiiieeiieiieeee et 201
VB QUICK CIEES vttt ettt ereeneeeneens 202
Questions of Statutory Interpretation/Statutory Eligibility...........ccceeeuveennen.. 204
VI QUICK CHLES ..ttt ettt eae e eaeeaeeneens 206
Mixed Questions of Law and Fact..........ccccooiiieiiiiiiiiciiice e 207
Jurisdiction to Review Mixed QUESLIONS .........ccceevvvieeeriiveeeeeiieeeeeiireeeeenns 208

VB QUICK CIEES vttt ettt eneas 211

VI QUICK CHLES ..vvvieeeeeteeeeeete ettt ettt eaeeneas 213
Standard of ReVIEW ......c..eecvieiiiiiiieiieciece et 214
Reviewable Aspects of Discretionary DeciSions ..........cccveeecvveeeveeeveveeeveeennne. 218
Violation 0f DU ProCess ......cccuvevieriieiiiiniierieeieeiiesieeeeeese e 218

VB QUICK CHEES vttt et eaeeneas 219
Unlawful Exercise of DiSCIetion..........cccvevveeiieerienieeiienieesieeveeiee e 221
Failure to Consider All Relevant Facts.........cccccceevvievieniecciicieneeeee 223

I QUICK CHLES vttt ettt ettt eae v 224
Unlawful De Novo Finding of Facts........cccccovvvevieeniiniiniiiieieeeee 225

VI QUICK CHLES ..ttt ettt eaeeneas 226

Failure to Follow Precedent DecisSions .............ccceeeevieeeiieecieeecneeeennen. 227

I QUICK CHLES .ottt ettt et eaeeere s 229

8 USC §1229¢c(f)—Voluntary Departure..........ccccueeveeerueereeniieneenieeieeieesee e 231
8 USC §1158(a)(3)—Exceptions to Eligibility for Asylum ..........c.ccceevvvenunennnnn. 232
VI QUICK CILES w.nvevieeeeee ettt ete et ettt ettt e eneeeaeeneeeaeenees 233

8 USC §1252(g)—Prosecutorial and Enforcement Decisions.............cccccevuenee. 234
I QUICK CHLES ..ttt ettt ettt ettt et ae e eaeenes 235

8 USC §1252(f)(1)—Limitation on Injunctive Relief...........cccceveniniininnnene. 238
Chapter 7: Due Process in Removal Proceedings 243
The Content 0f DUE PrOCESS ......cccveieeuiiiiiiiieeieeeetee ettt e 248
Fair Hearing Before the Immigration Judge .........cccoevvevienieeiieniinieeeeee 248
Failure to Grant CONtiNUANCE..........ccueerveeriierieeiieiiesee e eie e 249

I QUICK CHES ..ttt ettt 250

I QUICK CHES ..ttt ettt 250

Failure to Change Venue ..........cccuevvieiiieiienieeieeeesee et 252

VB QUICK CIEES vttt ettt et eneas 252

Failure to Advise Regarding Eligibility for Relief.............ccccccevieeinnnns 253

VI QUICK CHLES vttt ettt eaeenean 253

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



Xvi LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

VI QUICK CHEES ...ttt ettt eae e eae e 254
Failure to Properly Designate Country of Removal..........cccccoeevvenirennnne. 255
VB QUICK CHEES ..vvvieeeeeeieeeeeeeeee ettt ene e 256
Access t0 EVIAENCe......cc.ooviiiiiiiiiiiiiicicicccccc e 257
VI QUICK CHEES ...vvvieeeeeieeeete ettt eae e ere e 257
Failure to Allow Witnesses to Testify ......ccccveviivieniiiinierieeeeeeeieeeee 257
VB QUICK CHEES ..vvvieieeeeeeeeeeeeeee ettt ene e 258

VB QUICK CHEES ..vvieieeeiceeeee ettt ene e 259
Reliance on Hearsay Evidence...........ccoovevieeiiienieniecieieceeeeee e 259
VI QUICK CHEES ..vvvieeeeeeeeeete ettt ettt eae e eae e 260
Inadequate Translation ...........ccccveeeiiieiieeeiie e 262
VB QUICK CHEES ..vviiceeeeeiceeeee ettt eee e 262
Failure to Develop the Record...........coooviieiiiiiiiiiiicceceeee e, 263
VI QUICK CHEES ..vvveveeeeieeeeeee ettt eve e ene e 265

VI QUICK CHEES ..vvviveeeeeeeeeteeeeeete ettt ettt eae e ere e 266
Right to Respond to Perceived Inadequate Corroboration............c..cc........ 267
VI QUICK CHEES ..ttt ettt e eveene 267
Failure to Provide an Explanation Based on Evidence in the Record......... 268
VI QUICK CHEES ..vvvieeeeeiceeeee ettt eae e eneene 270

VI QUICK CHEES ..ttt ettt et eve e ene 271
The Right to a Neutral Judge........cccveevieriiniiniieeeceeeeeee e 272
VI QUICK CHEES ..vvvieeeeeeieeeeee ettt ettt et eae e eneens 273

VI QUICK CHEES ..vvviveeericeeeee ettt eae e eneens 276
VideOCONTEIENCING ...veevvieiieeiiieiieeieee ettt 277
Fair Opportunity for an Administrative Appeal ........ccccevvvvevienieniieenieneennens 278
Notice of Appeal Rights........cccoeiiiiiiiiiieiiiieeceece e 278
I QUICK CHEES ...cvvivvieiicteieeteet ettt ettt eae s nees 279
Summary DismisSSal.........coueeiiiiiiiiiiiiinieeseesee e 279
Administrative Notice of New Facts ........ccccceevieviiiniiinieiieeeieceee, 281
VI QUICK CHLES ...viviivieeieeteete ettt ettt ettt eae s 281
Right to Supplement the Record ...........ccooeviiiiiiiiiiniiieeeen 282
Right to Effective Assistance of Counsel..........cccooerieninieniiiininienceienes 282
VI QUICK CHEES ..ttt ettt et ettt et eae e eaean 284
VI QUICK CHEES . viuvivieeieeeeete ettt ettt ettt et eae e eaeas 286
Ineffective Assistance of Counsel as a Private Wrong............cccccevveennnnee. 290

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XVii
Ineffective Assistance of Counsel in Connection with Discretionary Relief

.................................................................................................................... 292

I QUICK CHLES ..ttt ettt ettt ereeaeeaeens 297
PIEJUAICE ...ttt e e ea e e e e e e e eneae e nneeennas 298
Is a Showing of Prejudice Required?...........cccvveeviieiiiieiiiieieeieeeeeeee e 298

VI QUICK CHLES ..ttt ettt ae e e eereeaeeneens 301

What Is the Standard for Showing Prejudice? ..........ccoevveriieiienieniieienens 303

VI QUICK CILES vttt ettt et ettt eae et e et eaeeneeeae e e eaeeneas 303
What Law to Apply on Remand ...........cccceeviiiiniiieiiiiiecceeeeeeee e 306
VB QUICK CIEES ..ottt ettt ettt ene e eneeeaeenees 306
Chapter 8: Motions to Suppress 307
Purposes of the Exclusionary Rule ...........ccoovveeiiiiieniieiieieceeeeeeee e 307
The Constitutional and Statutory Framework..........ccccoccvvievieeeciiencieieieeeeeeeee, 308
The Fourth Amendment: Searches and Seizures .........ccccoeceeveeviiniiieieennene 308
Exceptions to the Warrant Requirement ..............coceeveveeviienienveecieenieneenns 309
Border Searches ...........occuveiiriiiieeieeeee e 310

Searches Near the Border and Is “Functional Equivalent™.............. 310

Searches Near the Border: Fixed Checkpoints ...........cccccoveeevenneee. 311

Searches Near the Border: Roving Patrols...........cccccvevienieeniieninne 313

07070113 1 APPSR 314

I QUICK CHLES vttt ettt ettt et eve s 314

Exigent CirCUMSTANCES. ... .eevveerieerieeiieriieeteeiee st eiee e iee e eaneas 315

TITY” SEOPS -eeteeitteeiteeett ettt ettt et e it e et e e eateesaeeesaaeeenes 316

VI QUICK CHLES vttt et eae s 321

Searches and Seizures—Probable Cause.........ccccceeveverierieeiierieeeeeieene 322

The Fifth Amendment: Interrogations ...........cecceevverrieeneenienieeniesee e 324
The Statutory and Regulatory Framework............ccooceeviiniiniiiniinienieeenee 326
CTOITY” SEOPS weenttenteeiieeiteete ettt ettt ettt et ettt et sateebeesaeeeas 327
Arrests Without @ Warrant..........ccc.eecveecierieeiieesieesiecee e 327

Site INSPECTIONS ..ottt es 329

The Exclusionary Rule..........cccoooiioiiiiiiiieieeeeee e 329
Standing to Object to Constitutional Violations ...........cccceceveevieneeneniennennen. 329
Exclusionary Rule in Criminal Prosecutions ...........cccceeceenierienienieneenienenne. 329
Violation of the Fourth Amendment.............ccoecveviiniiieiiiniinieieeeee 330
Violation of the Fifth Amendment.............cooceeiiiiiiniiiniiiiieeeeees 331
Action Outside Statutory or Regulatory Authority ........ccceccevvevievieniennnes 331

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



xviii LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Exclusionary Rule in Civil Proceedings..........ccoeevevverieeieenienieeieeeeeee e 332
INS v. LOPEZ-MENAOZA .......ocvieiieiieeiieiieeee et 333
The Exclusionary Rule in Immigration Proceedings.............cccoeeevieivieeeiveennennns 334
“Egregious Violation” of the Fourth Amendment..............cccooeeviiniiinennnen. 335
Entry into Home without Warrant or Consent .............cccoecveevveeneeneeeneenne. 339

VI QUICK CHEES ...vvvieeeeeieeeete ettt ettt eae e 340
Racial Profiling.........cceociiieiiiiiciieeeeee et 340

VB QUICK CHEES ..vvieieeeieeeeeeeeeeeeeee ettt eae e eae e 341
Omissions and Distortions in Search Warrant Affidavit...........cccccccenenee. 341
Widespread VIolations ..........c.eevierieeiiienieiieeieereeeee e 342
Violation of the Fifth Amendment ...........ccccovoiiiiiiiiiniiniiieeee 342
VB QUICK CHEES ..veviceieeeeeeeee ettt eae et ene e eneas 343
Action Outside Statutory or Regulatory Authority..........cccceeveveviieivenieniennne. 343
Suppression Of EVIAENCE ........ccvvevveeriieiieiiecieceeeeeece e 343
Termination of Proceedings ...........cceevvvevieriieeniienieeieeieceeee e 346
The Shifting Burden of Proof..........ccocoeieniiniiiieeeeeeeeen 347
“Fruit of the Poisonous Tree”..........cccoiiviiiiiiniiiiniiecieeeeeeeceeece e 348
Evidence of IAentity ........ccceeviieiiieiieeieeieesiece e 351
The Body of a Defendant Is Never Suppressible .........ccccocveevvvevienieenenee. 351
Suppression of Identity-Related Evidence ..........ccccovveviiiiiiniiniceniieene 352
Statements Made During Removal Proceedings ..........ccccceeeveeriienieniennieeninnne 356
Chapter 9: Judicial Review of Expedited Removal Orders 359
Expedited Orders under 8 USC §1225(b)(1)..cveeeiririeniieieniieieneeieeieieeeeieee 362
The Expedited Removal Process..........coceevieriieiiiiniiniieieeeecieceeeeeeeee 362
Agency Policies Designed to Restrict Access to Asylum-Related Protection 366
Limits on Asylum ELibility........cccceevieriiiiiieiiecieeieceeceeeeeee e 367
Matter of A—B— Policy Memorandum.............cccccvevieeieerieeneenieeneenne. 367

The “Entry Without Inspection Ban™ ...........ccceeveviivieniieecieiecieeen 368

The “Transit Ban”.......cc.cociiiiiiiiiiiiceeeeeee e 369
Circumvention of Lawful Pathways Regulation ...........c.cccecceeviennnnen. 370
Secure the Border Regulation............ccceveeienieiienienienieieceeeeeen 371
Turnbacks at the Border ...........ccooveeiieiiiiiieieeeececeeee e 373
IMIELETINE ..ottt ettt et s e ettt e st e et e bt e snaeenneenees 373

Title 42 Turnbacks.......ccevieiiriiiiiiinieeierceeees e 373

CLP TUIMDACKS ....cceeiiieiiieeiieeeieeee ettt 374
Trump Turnbacks ......cocveviiiiiiiiie e 374

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XiX

Application of Mandatory Bars ..........ccccoeceeriieiienienieeeeeesee e 375
Trump Administration POIICIES........c.ceceerieriieeiieiecieeeeeese e 376
Removal of Individuals “Engaged in an Invasion”...........c.cccceceevvenen. 376
Removals Under the Alien Enemies ACt ........ccccevveviiinieniiineenienen. 380

U VITES .ttt 382
Violation of IINA .....oiiiiiieee e 382
Violation of Asylum-Related Protection............ccceeevuveeecieeenieeeiieennenn. 383

DUE PrOCESS... oottt 384
Expansion of Expedited Removal...........ccccoocveeiiiiieniieicieceeeeees 385
Jurisdiction to Review an Expedited Removal Order: Statutory Framework. 386
Due Process Challenge to Expedited Removal Procedures...........ccccccueeneenn. 387
Challenge to Expedited Removal Order as Unlawful.............cccceevieniennennne. 388
Challenge to Negative Credible Fear Determination...........cccccccevveevueriennenee. 395
Motions to Reopen ERO ..........cooiieiiiiiiiiieieeeceeeeee e 397
Expedited Orders of Removal under 8 USC§1228 (Aggravated Felony)............ 398
EORs Under 8 USC §1187 (Visa Waiver Program (VWP)) .....cccoevviiviiniinnnns 400
Statutory and Regulatory Framework............coccooviiviiniiiniiniinieeeeee 400
Challenges to REMOVAL .........cccoeviieiieieeiecieceee e 401
WHRETE 10 File...oeiiiiiieiieeieeeeee et 402
Adjustment Of STatUS .....cceeeiviiiiirieeeeeeeee e 403
ASYIUIM ..ottt ettt ettt e st e st e e naeeens 407
Reinstated Order of Removal Under 8 USC §1231(2)(5)..ccveevveveevienieienieiennnn 408
Amendments Made by IIRATIRA .........ccooeiieiieieeeeeece e 408
Validity of the Regulations Under the Statute ...........cccooceevieeiieniiniiiien, 410
Individuals Not Subject to Reinstatement............ccceevveeveeriieeieenienieeeeneene 410
Legislation Exempting Individuals from Reinstatement ...............cc.c....... 410
Applicants for VAWA Benefits.........ccccvevieriiieiienieiieeieesiecee e 411
U-Visa and T-Visa Applications..........cceecveveeieneeieneenieniieieseeeeseeieenen 412
Duran-Gonzales Class MEMDETS........c..cocuevueriiniriineniinieeieneeicsieeiesiens 413
Retroactive Application of 8 USC §1231(a)(5) veevvverveeireenienieeieeiieiene 414

I QUICK CHEES ..ttt 416
Withholding of Removal and Protection under CAT ...........cccoevivieniiniennne. 417
Right to Counsel in Reasonable Fear Proceedings ..........ccccceevuvevieniieniiennne 419
JUICIAl REVIEW ...t 420
Time for Filing Petition for ReVIeW..........cccoooeviiiiininiiiiieeeeeee 421
Proper Venue for Filing Petition for ReView.........cccceevievieniiniieiens 422

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XX LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Review of the EOIR DeCiSION ......ccveevieriiieiieiieciieeie e 423

Review of the Reinstatement Order ...........ccovveeieeiieniesieeiieeeeee e 423

Motion to Reopen Reinstatement Order...........ccceecveeeciiieniieenieeeiieeeieeens 425
Chapter 10: Convictions 427
Early Immigration CaSses ..........cccueeueeriierierieeiiienieseeeieesieesseeesseesseesaesseessnesnnens 427
The Finality RUIC........ccoiiiiieiieieeeeeeeee et 427
EXPUNZEIMENLS ....eeiiiiiiieieiieee ettt ettt e e et e e e et e e e ssnareeessatsraesensseeesssnsaeenns 429
Withheld Adjudication ...........cccuviieiiiiciiecie e e 435
ITRIRA—8 USC §1T0T(Q)(48) cueeeeeeeeiieieeeiieeieesieeete et esiee e esteesenesaeeseesanesnnes 437
The Finality RUIC........ccoveviiiiieieeeceeeee et 439
EXPUNZEMENLS .....eeiiiiiiiiiiiiieeeeete ettt ettt st e e e 441
Substantive or Procedural Vacaturs.........ccceevveviieiiiinienienieeieeeeeeeeeseeeee 443
Chapter 11: Judicial Review of Motions to Reopen 447
Stay of Removal Pending Review of Motion to Reopen............cccceecvveviienieennnnne. 448
Habeas Petition in DiStrict COUIt..........ecvuieriierienieeieeiieeee e sve e 449

B USC §1252()vveeueeeieeniieeieeieeee ettt ettt ettt et saee e be e 449

8 USC §§1252(a)(5) and (D)(9) veeveeveeeieiieiierieeiesie et 454

The Suspension ClaUSe.........cc.eecvierierieerieerie e eie e see e seee e ereeseeesenas 459
Premature Appeal to Court of APpeals .........cccvevveeiieriierieeieeieeriecie e 466
Judicial Review of Motions to Rescind In Absentia Removal Order................... 469

In Absentia Orders Before IMMACT90 (OSC Issued before June 13, 1992)470
In Absentia Orders Under IMMACT90 (OSC Issued June 13, 1992-May 31,

L7 bbbttt 471
Central Address Filing SyStem.........cccoeevievieeiieiieniecieeieecee e 471
Requirement to Notify the Executive Office of Immigration Review (EOIR)
Of Change Of AddIeSsS .........eevieeuieriieeiieieeceeee et 472
Service in Person or by Certified Mail..........ccoecvveiiiniiniiiniieeeeee 472
In Absentia Order If the Respondent Fails to Appear.........ccccoevvvevveennnee. 473
Consequences of Failure to Appear........c.ccoceveererieniieiieneeieneeeseeeeen 473

In Absentia Orders After IRAIRA (NTA Issued on or After April 1, 1997).476
INO INOTICE .ottt ettt ettt 476

VI QUICK CHEES ...vvvieieeiieeeete ettt ettt ettt eae e eaeens 477
VI QUICK CHEES ..vviieieeieeeeete ettt ettt et eaeene 480
Exceptional CirCUMSLANCES ......cccvevueeuierieeieniieiesieeie sttt 482
I QUICK CHEES ...ttt eae et aees 485
I QUICK CHEES ..vevvivieeieeteete ettt ettt ettt eve e eaeene 486

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXi

Prima Facie Elgbility .....c.coouveiiiiiieiieeeee e 487
Judicial Review of Statutory Motions to Reopen ..........cccevvvevieeciienienieeiieinne 487
VB QUICK CIEES .ttt ettt ettt ettt e eaeeeeeeasenneeasenseeneens 488
8 USC §1252(2)(2)(B)(11) +e-veverververrerienienienienienieniesieniesie st steste st st 494
8 USC §1252(2)(2)(B)(1)--+eveeverrerrerierienienieniesieeieete ettt sttt 496
8 USC §1252(2)(2)(C) cveverrerreeiieieeieeieeieete ettt s 500
8 USC §1252(2)(2)(D) ceveveveeenieienieniesieeiesiestesesestesese et 505
VB QUICK CIEES vttt ettt ettt eae e eseenaeeneeneeeneens 505
Motion to Reopen After Departure from the United States.........c.cccceeveveerivennenne 505
I QUICK CILES ...ttt ettt et ettt te et e eae e e eseenteeaeeseeneens 507
Prima Facie ENGIDIItY ......oovuiiiiiiiiiiieeceeeeeeee e 509
Preserving Voluntary Departure .............cocceevveriienienieniiieneesieeeeseee e 509
Equitable TOING .....cccviiiiiieiiicceeee ettt 512

DUE DIlIZEINCE ...vieiieiieeie ettt e et eeae e e e nnne e 513
VI QUICK CHLES vttt ettt ettt et ete et e eaeeneeereenteeaeeseeneens 515

Extraordinary CirCUmMStANCES . ....cc.veeveeriierieeiieniiesieeieesieeeiee et sieesereenee e 516

Ineffective Assistance of Counsel...........ccoeviiniiiininiininiinienecenes 516
VI QUICK CHLES .ottt eveeneas 518
INeffectiVe ASSISTANCE ...cc.veevieiieiieeieeieeiee et eae e ns 519
I QUICK CHLES vttt ettt e eve s 520
Other Extraordinary Circumstances for Equitable Tolling....................... 522
VI QUICK CHLES vttt ettt ettt eaeeneas 522

PrEJUAICE .ovvieeiecieeeee ettt et ens 523
Judicial Review of Sua Sponte Motions to Reopen..........cccceevveeiienieniennieennens 524

VI QUICK CHLES ..ttt ettt ettt ettt et e e eae s e eaeeneas 529
Motion to Reopen After Reinstatement of Prior Order..........cccooceevievviiinienennen. 531
ReCOrd fOr REVIEW ....c.eviiiiiiiiicieceeece ettt e 536

Chapter 12: Collateral Attack on Prior Order of Removal 539
The Traditional “Gross Miscarriage of Justice” Standard .............cccceevveeiiennnns 540
“Gross Miscarriage of Justice” in the Immigration Context before IIRIRA ....... 543
Collateral Attack in 8 USC §1326 ProSecution ..........cccceevveevveerveesveeseeseeeneennes 547
Collateral Attack in Subsequent Removal Proceedings..........ccoccevuevievienienienncne 551
Collateral Attack in Reinstatement Proceedings..........cccceevueevienieeieenienieeienne 552
Challenge to the Prior Removal Proceeding...........cccceevieeiienieniieiieiesieeeee 552
Challenge Based on Events After Final Removal Order .........c.ccocevvvienieienne. 559
Post-Final Order Collateral Immigration Benefit ...........cccocoeeviveiienienieeies 559

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXii LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Post-Conviction Relief ..........cooiiiiiiiiiiieeeeee e 561
Change in Law After Final Removal Order ............ccoocveviievienieeiieieeieeeeee 563
Collateral Attack in Habeas Proceedings ...........cccveevveieeiiienieeecieeeiee e, 567
Chapter 13: Review Under the Suspension Clause 569
Historical Use of Habeas to Challenge Order of Deportation............ccccceeevenenne 571
Scope of Review in Habeas Proceedings ...........ccoecveevieerieniieciieniecieeeeee e, 572
Constitutional Claims ........cocveeiierieriiiiieieeeeeeee e 575
VB QUICK CIEES ..veveeeeeee ettt ettt ettt ene et eneeaeeneeeeean 576
Statutory and Regulatory Claims..........c.ccocverieeiienienieeieeeesee e 576
VI QUICK CHEES ..vvveeeeeeeeeee ettt ettt ettt eeaeeteeaeeeaeeneeeaean 577
Application of Law to Facts ......cceeeviiieiiiiiiiieceeee et 577
VB QUICK CHEES ..veveieee ettt ettt et ene et e eneeaeeneennean 578
FIndings Of FACt......cciiiiiiiiiiee e 579
VI QUICK CHEES ..ttt ettt ettt e eaeeete e eeaeeneeeaean 580
EXercise 0f DISCTELION .......ecuteuiriiiiiiiieieet ettt 580
I QUICK CHEES ...ttt ettt ettt e et b ae e e ae e 581
Whether Habeas Review of Removal Orders Can Be Eliminated ....................... 582
VI QUICK CHEES ...vvvieeeeeeeeeceeee ettt ettt eae e ete e ereeeeeaeenae e 593
Habeas Review of Removal Orders ..........ccceeueeviieiienieeiieiecieeeeeeeee e 594
Petition for Review Not Filed within 30 Days of the BIA’s Decision............ 596
Development of Record Adequate for Judicial Review .........ccccevcveviivennenen. 598
VI QUICK CHEES ..ttt ettt ettt ere e eneereenean 599
Ultra Vires or Non-Existent Order of Removal ............cccooveviieiienienieenne, 601
TIME FOr FIIING ..eoveiiiiieiieee e 603
Stay 0f REMOVAL .......ooviiiiiiiieiieiee e 604
Naming the Proper Respondent............coccveviiiiieiiiinieiiieeeeeceeeee e 604
VBTIUE. ...ceeiiieeiite et eeite ettt eetteeetee e taeeeseeessseeessseeanseeensseesssseeassaeeassaennsseensseeensseens 606
Chapter 14: Immigration Detention: Constitutional and Statutory Framework
607
The Constitutional Framework...........cccocovevieriiiiieniieieeceeeeee e 607
The Statutory Framework............cooieiiieiiiiiieieeceeeeeeeeeee e 610
8 USC §1235(b)—Individuals Who Are Applying for Admission................. 610
Statutory and Regulatory Framework .............cccceeievinieniniiinicieceieee 610
Lawful Permanent Residents (LPRs) as “Arriving Aliens” ....................... 613
Grounds of Removal..........c.oocieiiiniiiiieieeeeee e 613
Burden of Proof.........c.cooiiviiiiiceee e 618

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS xxiii

Detention STAtUS .......eecuierieeiieiierie ettt eae e e e e 621
Travel on Advance Parole..........cccovvieiiieiienieeiieieceeeeeee e 622
Prolonged Detention Under §1225(D) ..ccvvvveviieciiieieeeieeeieeeeeee e 623
8 USC §1226—Pre-Final Order Detention..............ccoevvveeeviuveeeeeiieeeeeeneeeeenns 627
8 USC §1226(a): Guidelines for Bond DecisSions..........ccccceevveereerveennennee. 628
8 USC §1226(c): Mandatory Detention...........ceccveevuvereenieesieenienieeieenne 630
8 USC §1226(c): The “When Released” ISSUE .......eeeevveeevieeciiieeiieeeieens 634
8 USC §1226(c): Prolonged Detention ............cceeeeveeeciieeeieeenieeeiieeeneeenns 636
VI QUICK CHLES ..vveiveeeeeeteeeeeee ettt ettt eaeeneas 642
Procedural Protections Required by Due Process After Prolonged Detention
.................................................................................................................... 645
8 USC §1231(a)—Post-Final Order Detention...........cccceevvevveereeneeneeenenne 646
Statutory and Regulatory Framework...........cccccoooeviiiniiniiinienieniccene 646
Indefinite Detention ......cc.eeeieeiiierieiieeieeeese e 648
Detention during “Withholding Only” Proceedings ............ccccveevveerueennnnne 650
Prolonged Detention under 8 USC §1231(a)(6) .eovevveeveeveeenieeieeiieeeeens 652
Arrest after Removal Period ..........cccoooiiiiiiiiiiiiiieeeeee 655
I QUICK CHLES .ottt ettt eae v 656
Individuals with a Colorable Claim to Citizenship.........ccccccueveieeiiienienieeiieinnns 658
Chapter 15: Immigration Detention: Habes Petitions 659
The “In Custody” ReqUIrement ..........ccceecueerierieeniienieeieeieesie et 659
Exhaustion of Administrative Remedies..........coceevierieriiiinienieniieniesieeieeieene 662
8 USC §1226(e)—Limitation on Judicial ReView..........cccovvevvriieeiieecieieiieene, 662
VI QUICK CIEES vttt ete ettt ere et eeneeeaeeneeeaeeneen 665
Naming the Proper Respondent ............cccoocveiiieniiiiienienieceeeeceeee e 668
VIBIUE ...ttt ettt ettt e bt e e et e e st e e bae e e bt e e eaeas 673
Relief Available .......cooviiiiiieieeeee e 675
I QUICK CHES ..ttt ettt ettt ea e eaeeae s 677
Chapter 16: APA Cases: Jurisdictional Considerations 681
District Court Review or Review in the Court of Appeals: 28 USC §1331 Review
Versus 8 USC §1252 REVIEW ...cccuviieiiiieiiiceieeetteeeee et 683
Decisions Made Outside Removal Proceedings .........ccccceeevveecieencnieeeieeenee. 685
Reinstatement of Nonimmigrant Status. .........cccccveeevieeeiieeeiiieenieeeeeeeeeenns 685
EXtension Of StAY .....cccuieiieeiieieeeieeeeee e 685
Marriage Fraud Penalty.........cccooieriieiieiienieeeeeeceeeeeee e 686
Termination of ASylum Status.........ccceeeviieeriiieiiieciee e 687

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXiv LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Application for Immigration Benefits .........ccccccvevveriiienienieeieieeieeee 687
Employment Authorization and Bona Fide Determinations ...................... 688
Decision to Reopen Removal Proceedings After Relief Granted............ 688
Decision Made Outside Removal Proceedings but Renewed Before an 1J.....689
Limits on JUFTSAICTION .....oviiiiiiiiieiiieiecee e 694
APA §701(a)(2): “Committed to Agency Discretion by Law” ...........cc.e...... 694
VB QUICK CHEES ..ttt ettt ettt teeneeeaeeneas 696
8 USC §1252(a)(2)(B): Discretionary DeciSions ..........cccueeeveeeeveeecrveenreeennnn. 698
8 USC §1252(2)(2)(B)(1) -verveevverveeeerieeienieeiesiteie sttt ettt 699
8 USC §1252(2)(2)(B)(11) +erveevveveemrerieeienieeieniteie sttt eeesaeens 703

8 USC §1252(a)(5) and §1252(b)(9): Issues “Arising From” Removal
PrOCEEAINGS. .. ccuvieiieeiieeieee ettt ettt e et eaeenne s 709
I QUICK CHEES ..ttt ettt ene e e eaeeeneeennean 722
8 USC §1252(g): Decisions Regarding Removal Orders..........ccccevcvevieennene 725
VI QUICK CHLES . vivvieeeeeeeeeete ettt ettt ettt ete e eaeeeaeeneas 728
8 USC §1252(f): Limitations on Injunctive Relief.............ccceevirieniieinnnnns 731
Chapter 17: APA Lawsuits 733
TIME fOr FIIINE ..o 733
Proper Plaintiffs........c.cooiiiiieiieieceeeee e 734
Labor Certification and Visa Petitions ...........ccceeeveevierieeiieenienieeieeeeeee e 735
Marriage Fraud Penalty .........ccooeeviiriiiiiiiieecceeeee e 736
Porting under AC21....co.uiiiieieeeeeeee e 737
Consular Decisions Denying Visas .......ccceceereerieeiiieniienienieeieeseeseeeieesieene 737
Proper Defendants ...........cccueeuieiieiiieiieciece et 739
VBTIUE. ... eiiieeiieeeieeeite ettt e e tte e et eetteessee e ateeessseessseeenseeanssaeassaeenssaennsseennseeensseens 740
SCOPE OF REVIEW ...ttt 741
Standard of REVIEW ......cc.cocuiiiiiiiiiiiiiiiiececee e 742
DE NOVO REVIEW ..ottt ettt ettt s veeaaessaeenae s 742
Substantial EVIAENCE .........cccuieiiieiiieiieiieeieee et 742
Arbitrary and Capricious/Abuse of DiSCretion.........ccocvevveeveeniercieeneeseennnens 743
Due Process in APA Cases......cccuverieriiienieiieeiiesiie sttt ettt seee s s 744
LDITY ettt ettt ettt en 745
PIrOPETLY ..ottt 747
Due Process and Discretionary Benefits .........cceccvevieviiiiieniencieeeeceeieen 748
What Process IS DUE.......co.ooiiiiiiiniiiiieceeeee e 750
Right to Counsel under APA §555(b) .eovveviriiniieiiieeeeeeeeeee 752

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXV

Primary and Secondary Inspection at the Border............cccccveeveniencieeniennnnn. 753
Deferred INSPECiON.......ccveeivierieeieeiieeie ettt ens 754
Expedited Removal.........cccovieiiieiiiecieeeeee et 754
DASCOVETY .ntiieiieeetee ettt ettt et e e ette e et eesbeeessbeeesseesssaeessseeessseensseeennnes 756
Preliminary Injunctions and Temporary Restraining Orders (TROs).................. 758
Equitable Powers of the Court ............oocvieiiiiieiiieiececeeeee et 765
Ventura Remand ..........coocveiiiiiiiiiiiiiieieeeeee e 766
Recapture OF VISAS ....cccuiiieiiieiieciie ettt e enas 767
Return of Individuals Unlawfully Deported ...........cccceeevevienieieieniiniieieieieeieeeeeenns 769

I QUICK CHLES ..ttt ettt ettt ete e e eae e eteeteeaeeseereens 770
Stay Of REMOVAL......c.viiiiiieiieeeeee et e 770
B USC §I252(L) cuveeveenreereetieienieeteeieete ettt ettt ettt et st e e s te e e sseeaeeneas 771

8 USC §§1252(a)(5) and (D)(9).eevveeveeeeeeeieeiieieeeeieeeeeee e 775
The Suspension ClaUSE ..........cccveeieerieerieeieeiiesee e et e eee e seee e e e e sene e 778

I QUICK CHLES ...ttt ettt ettt ete et e eae e e eseenteeaeeeeeneens 778
Chapter 18: APA Deference to Agency Decisions 781
Loper Bright and Chevron Deference...........c.ccoevveeiiiiniiieniiecieeceieeeee e 781
Chevron DEfEreNCE ......ccveeiieiieeiieeieeieeste ettt ae e enes 781
The Brand X Problem ........ccooviiiiieiiiiieeieeieeeee e 783
LOper Bright......ooioiiieiii ettt e 785
The Administrative Procedure ACt ...........ccoovieriiiiiinieniiiiereeeeeesee e 786
Deference Under the APA .........oovioiieeieeeeeeeee ettt 788
Deference to Agency Statutory Interpretation ...........cccoeceeeceeecieeneescieenneennenns 788
Naturalization and Citizenship ISSUES ...........cccvuieeviiieeiieeniee e 791
CrimiNal Law ......ooviiiiiiiieiiceeeee et 791

StAtE AW ..eiiiiieiiieeeiie ettt et e e e nnee e 792
Circuit Court LaW ....ccuveeiieiieiiecieeeesee et ns 793
RetroactiVIty ISSUCS .....veervieeiiieiiiiieeie ettt ettt seae e e ns 793
Administrative Procedure AcCt...........ccoevveviiiiiieiienienieeeeeeeeeeee e 794
Freedom of Information Act (FOIA) ISSUES .....ccecovveeecrieeciieeieecieeenn 794
Deference to Agency Discretionary DECISIONS .........ccvvevveeieeiieeriesieeiieeninenns 794
The Accardi DOCIIINE. .......cccuieiiieiieeieeie et see e ns 796
Inconsistent DECISIONS ......ecuvieiiiriierieeiieiiesie ettt 797
Deference to Agency Factual Determinations .............cecceevveevieenienieniieeneene 798
Deference to Agency Policymaking DeciSions..........cceevvereeevieereesieeineeninenns 800

I QUICK CHES ..ttt ettt ettt ea s s nens 805

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXVi LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

STATE DIECISIS ..ttt ettt ettt ettt b et sbeeae b eas 807
Stare Decisis in the Supreme COUTt.........cccueevuierieriieriierie e 808
Stare Decisis i CirCUit COUTTS ...c.vevvirriienieriieiierieeie ettt 810
Stare Decisis and Chevron Deference ............ccooeevveviiiiniieniinieenienieeieeieene 816

Kisor and Auer Deference.........cceovevueriinieiiiniiiicieeieeeeeeeee e 822
AUCT DEfETeNCE. ...t 822
KISOT Ve WILKIE ..ttt 823

Regulatory AmMDiUItY ......ccccvviiiiiiiciieeie et ere e ere e ere e ree e eneeenes 824
Ambiguity That Calls for Agency EXpertise........cccoccvevievveecieeneenieeneenne. 825
Agency’s “Authoritative” Interpretation ...........cccveeeeeeveerveecieeneeseeeeeene 825
Reasonableness of Agency Interpretation ..........ccccveeeeveeeeieeeiieeccieeeeieeens 825

VB QUICK CIEES ..vvvieieeiceeeee ettt ene e 827

Chapter 19: Mandamus Lawsuits 831

Statutory FrameworK .........cocvieivieiiiiiieeiieeeeee e 831

Jurisdictional ISSUES........co.eiiiriiiiiiiieeie e 833

Jurisdiction-Stripping ProviSIONS .........cccceevieriierienieeiiesiereeeeeee e 833

8 USC §1252(2)(2)(B)(1) +e-veverververrenienienienienieniesiesiestesteste sttt 834

VI QUICK CHEES ...vvvieeeeeeeee ettt ettt ettt eae et ete e e eaeeteeaeeeseeaeeereenean 835

8 USC §1252(2)(2)(B)(11) c-vevevevearerieeieeiesieeiesieste ettt ettt 836

B USC §1255(2) ettt ettt sttt 838

8 USC §1184(), (D) c+eveverrerrerierienienienteriestesteste st st sttt sttt 839

B USC §LI8A(P)(0) -euvevereereeiieieeieeieeteeteete sttt ettt sttt sttt 840

B USC §L18OA(C) .uveuviririeiieiieiieieeieete ettt ettt ettt ettt ettt ettt ettt 841

8 USC §LI82(A)(5)(A) ettt 842

VI QUICK CHEES ...vvvieieeieete ettt ettt ettt ettt eeae e eaeeteeaseeseeneas 842

8 USC §1182(2)(9)(B)(V) cevvereenreriieieeiieieeieste ettt ettt ettt st 844

B USC §LIS8(A)(7) cveenvereeeeeiieieeitete ettt ettt st 845

Committed to Agency Discretion by Law........ccccoeeviiiniiiiininienieencecsceeeen 846

VI QUICK CHLES ...vvvevieeieete ettt et ettt ae e e ete et eeae e eaeeseeaeeeseenees 848

Consular NoNrevieWability.........ccoveeieeriierienieeiieeee e 848

Distinction Between Delay and Decision on the Merits...........cccevveeieeieenenennnn. 849

Administrative PrOCESSING........cccvieiiiiiieiiieieeeiiecie ettt ae e saee e s 852

Standing/Proper Defendant .............cccoovvieiiiiiiniieieeeeeee e 855

VI QUICK CHEES ...vvvivieeieete ettt ettt ettt et eae et eeaeeteeaeeaeeaeeereeanan 857

Elements Necessary for Mandamus ...........coccoeeeienieiienierienieieneeeeeeeeeee e 858
Clear Duty on Agency to Perform the Act........ccooevievinieniniienieieceiee 858

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXVii

Clear Right to the Relief Requested.........ccoocvevieviiiiienieiecieeeeeeee 862
No Adequate Alternative Remedy Available..........c.ccocoevveieiienieniieieeen 863
Elements Necessary for APA Claim.........ccoccvveeviiieiieeeieeeieeeeeeee e 864
Discrete AENCY ACHOMN ......ccocuvieeiieeeiieeieeeee et etre e e e reeeeereeeeaeeereeeenas 865
Agency Required to Take ACHON........cccuevueeiiiirieeieeeecie e 865
Unlawful Withholding vs. Unreasonable Delay ...........ccccevveeiiienienieniiciienns 866
Unreasonable Delay .........oocuiiiiiiiiiieciiceeeeeee et 867
TRAC FACLOTS ..ttt sttt st et st s enne 868
The “Rule 0f Reason” .........c.cooiiviiiiiiiiiienieeieceeeeeeeeee e 869
Congressional INteNt .........cceevieeiieiieiieeeeeeee e 871
Human Health and Welfare ...........cocooiiiiiiiniiieeceee 872
Other AZency Priorities .......ccceeeiiierieeeiieeeiie et 872
Interests Prejudiced by Delay ........coocvieeiiiiiiiieiiecieeceece e 874
AZENCY IMPTOPTICLY .ottt ettt et eae e neee e 874

Rule 12(b)(6) Motion t0 DISMISS ....cc.eevveeieeriieriieeieeiieeseesieeieeseeseeesseenenens 875
VI QUICK CHLES vttt ettt ettt ettt ere e ereeaeeneens 876

VB QUICK CHEES vttt ettt ere e eneens 878
IMOOTIIESS ...ttt et 879
Chapter 20: Consular Nonreviewability 881
The Early CaSeSs ....cc.cecveeiiiiriieeieeieeeie ettt ettt et esae e e e e steesnaeebeenane e 883
The APA and INA §279 ... 888
Kleindienst v. Mandel............coceeiiiiiiiiiieiieieeeeeeee et 892
Post-Mandel Case Law ........ccccocueiiiiiiiiiiiieieieicceeeee et 894
Other Constitutional Rights ...........ccceeviieiiieiiiniece e 894
Facially Legitimate and Bona Fide Reason ..........ccccoocveviieiieniiniienienieeiceee 897
Statutory Challenges .......ccveeiiiiiieieeieeeeeee e 902
Administrative Procedure ACt..........ccueevuieiierieeiieiiesie et 905
DOS V. MUNOZ ..ottt ettt e e tte et e e tee st e e s eeesseesnnaeennseeennns 909
Response to Arguments for Consular Nonreviewability ..........ccccceeveevieeiiennenne 911
Statutes Precluding Judicial REVIEW .........ccceeviiiiiiiiiiiiiiiieeeee 911
IINA §LOA(A) ettt e 912

INA §TOO(D) ..ttt st 913
“Committed to Agency Discretion by Law”........ccccoevevieviiniieiiecieeieeeenee 915
STANAING c.veeeieeeeee ettt ettt et e nes 916
General Standing PrinCiples........coovvevieiiienienieciieeceeeeeese e 916
Standing 0f NONCItIZENS .....ecueevieiiiiieieiieieieee e 917

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXViii LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Standing of U.S. Citizens and Lawful Permanent Residents ..................... 919
The Proper Defendant............coocuverieriieiiieiecececece e 921
Failure to Assert Constitutional Claim..........c.ccoeceevienieniiiinienieniccceeeenn 922
Plenary POWET.......cooouiiieiieceieeeeeee ettt e e e s e e enee e 924
Consular REVIEWaDIIILY ......cccveevuieriieeiieiieciieee e 926
Review of Decisions to Revoke a Visa .......cccccveevvieiienieeiieniecieceeeeee e 926
Review of Failure t0 ACt .....c.c.oouiiiiieniiiieeieceeeceeee e 926
Review of Failure to Follow Statute or Regulations ............ccccceeevveeiiiiennen, 928
Review of Factual Basis for Consular Officer’s Decision ...........cccceeverevennnnn. 929
Review for Bad Faith..........ccccoeiiiiioniieieeeceee e 930
CONCIUSION ...ttt ettt ettt ebe et e st e sbeeneee e 931
Chapter 21: Judicial Review of Legalization and LIFE Act Decisions .............. 933
Review Under INA §106 “As in Effect Before October 1, 1996”..........ccoooevevrrerriennnen. 934
Review of Discretionary DENIals..........ccveueievevieeeuieeereieteeeeeteeeeee e eve e 935
Review of Legalization Decisions Issued After a Final Order of Removal Already Exists
......................................................................................................................................... 936
Chapter 22: Judicial Review of Citizenship Claims and Naturalization Decisions
939
Judicial Review of Citizenship Claims ..........ccceeeuievuieriieriieniieiiereesieeie e eie e eveeve e 939
Review in Declaratory Judgment ACtion ...........cccveevvieeiieeecieeeieeereeeiee s 941
Review in Removal Proceedings..........ccceeevieeiiiieeiiiieciieeieccee e 942
Judicial Review of Naturalization DECISIONS ........ccccueruerieierieniesieieiesie e 944
Statutory Framework .........cccuieierieeiieieceeeeee et 944
TImME fOr FILING ..eoveveiieeiieieceee et 945
Completion of FBI Name Check .........ccccveviieviiiiieiieieceeeeeeeee e 947
EXclusive JUrSAICtION. .....cc.eeriiiiiiiieniieeicceeee e 948
Standard of REVIEW ......cooiiiiiiiiiiicicceeteeee e 950
USCIS DETENSES ..uveeieeiiieiiesiie ettt ettt et ssee e eseesteessaeenseesaensaesnseas 951
Pendency of Removal Proceedings ..........cccceevuierieniieiniienieeeeieeeeeeene 951
Lawful Permanent Residence (LPR) Status Not Lawfully Obtained......... 956
Chapter 23: Retroactivity 963
Retroactivity Of StAtULES......c.eecuieiieiieiieie ettt ettt ettt e e eseeneeen 964
The Framework for Retroactivity Analysis.......ccccvevvevieeiiienienieeieeieeieeeen 964
Discerning Congressional INtent ............ccoeevevieeiieiienieeiieriesee e 966
“Retroactive BIFECT” ......ooiiiiiiiieeieeceeese e 968
REHANCE ... e 973

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXiX

Conduct Showing Relance............occvevveeiiierienieeieesiece e 975

VI QUICK CHLES ..ttt eae s 976
Retroactivity of Specific Statutory Provisions...........cceceeeeveeeciieeeieeerieeevee e, 978
Deportability for “Aggravated Felony” Conviction..........cccceevveevveeieeneen. 978
Elimination of §212(C) WalVeT .......cccviieiiiiiiiieiee et 981
Conviction by Guilty Plea..........cccoevuievieeiieiecieeeeeece e 981
Conviction after Trial.........ccooviiiiiiiiiiiienieeee e 982
Elimination of Suspension of Deportation............cccceeeeveeeieeecveeeneeennnn. 983
Amendments t0 INA §212(h) c..oovvveeiieieieceeeceeeee e 985
Amendments t0 INA §212(1) .oovveeveeriierieeie et 985
Reinstatement of Removal Order—INA §241(a)(5) veeovvveeevveevveeerieeneen. 986
Permanent Bar—INA §212(2)(9)(C) covvveevrreeiieeerieecieeeiee et 989
Elimination of Fleuti “Brief, Casual and Innocent” Rule—INA §101(a)(13)
.................................................................................................................... 990
Stop-Time Rule—INA §240A(d) ....ovveevereiiinieieiieeceeeeeeeee 991
Controlled  Substances  Offenses—INA  §§212(a)(2)(A)(1)(II) and
237(Q)(2)(B)(1) c-veveemrenmeeteniieieeienie ettt sttt sttt ettt sttt 993
Adam WalsSh ACt.......cccuiiiiiiiieieeeece et 994
Retroactive Application of Agency Regulations and Precedent Decisions......... 994
Retroactive Application of New Regulations ..........cccccecvevievieniiinienienienne. 997

VI QUICK CHEES ..ottt ettt e eve e eae e nas 1000

Does the Agency Intend That the New Regulation Be Applied Retroactively?
.................................................................................................................. 1002

Is It Fair and Reasonable to Apply the Regulation Retroactively?.......... 1002

I QUICK CHEES .ttt 1003
Retroactive Application of New Agency Precedent Decisions .................... 1004

VI QUICK CHEES vttt ettt ene e enes 1006
Chapter 24: Freedom of Information Act (FOIA) 1009
The Purpose OF FOILA ........c.oouiieeeeecee ettt ene s 1009
FOILA EXEMPLIONS.......cvevieieeietieteeeeeeteeteeeeeete et eteeeeee et teeaeeeae et eseneeneeseeseeseneenseseesenseneens 1010
Exemption 3 (Statutory EXemption) .........cceeceevuierierieeiieniesie e 1012
Exemption 5 (Litigation Privileges).......ccccceeveeriienierieeiieieseeeeesee e 1014
Deliberative-Process Privilege..........ccveeveieviiieiiieiieeieeeee e 1014

VB QUICK CIEES vttt ens 1016

Attorney Work-Product Privilege .........ccoecveevieniieiieiecieeieeeeeeeeene 1018

I QUICK CHLES ..ttt eae e 1018

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXX LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.
Attorney-Client Privilege ........cocvevierieeiieieeeeeee e 1019

VI QUICK CHLES ..ttt ettt enees 1019
Exemption 6 (Privacy CONCEIMS).......cccvueiervieeieieeeieeenieeeieeeereeesereesseeessneens 1019
Exemption 7 (Law Enforcement Documents)............cccceevveriieeneenieniieeneene 1021
VI QUICK CHEES ...vveeeieeeeeee ettt ettt ae e eae e ereens 1023
Segregable Portions of RECOrd .........coocvvevieriieiiieiecieeeeeee e 1023
Vaughan INAEX.......cccuiieiiiiiiieiieeeeeeee et 1024
FOIA ProCEAUIES ....cvveeiiiiiieiieeieeitere ettt e 1026
Making the FOIA REQUESL........cccueeiieiierieeieeieesieee et 1026
20 Working Day Response Time ..........ccceeveveviierieeiienienieeieesee e 1028
The “Determination” ...........ccccvevierieeiieenierieeieeste ettt see e siee e 1029
FEE WALV ....euiiiiiiiiiicitee e 1030
Production of DOCUMENLS ........cccveiiiiiiiiriieiieeieeee e 1030
The AdMIniStrative APPEal ......cc.eeeveeriierieeiieiieeie ettt re e 1031
EXPedite REQUESES .....eevieeiiieiieciiecie ettt 1031
FOIA LitIAtION ...utieiieeiiieiieeiieeieeieeste ettt ettt ettt ettt e e e enes 1033
JUIISAICHION ..ot 1033
Exhaustion of Administrative Remedies..........ccoecveevvierienieeciieniesieeeeneene 1034
Standing and MOOINESS. .........eecveeruierieeiiereeeteesie e see e e sreeseeeeaeesseeseaeennees 1035
RELIET ..o 1036
Inadequate Sarch...........cooueviieiiiiiieiiieeeeee e 1036
Inadequate Justification for Withholding of Documents.......................... 1037
Production of DOCUMENLS .........ccvveviieiieiieiiecieeceee e 1037
ATOINEY S FEES....eiiiiiiiiiiiiee ettt 1038
WHEN t0 File ..ouviiiiiieeieeeee e 1039
Who is Eligible for Attorney’s FEes........cccvoueririieniiiienieienieieneeienne 1040
“Substantially Prevailed”...........ccooieiiniiiiniieeeeeee 1041
Discretionary Considerations .............ceeceeruereerieeiienieeienieesieneeseeseeesienieens 1042
PUbLic Benefit.....cc.coviieiieiieeeeee e 1042

I QUICK CHLES ..ttt ettt et et eaees 1042
Commercial Benefit to Plaintiff............c.cccoovieiiiiiiiiiieeeeeeeee 1043
Nature of Plaintiff’s INterests .........cccvevveeviieiierieeieeeeceecee e 1043
I QUICK CHLES ..ottt ettt ettt enees 1043
Amount 0f the AWard..........coceeiiiiieriiieieeeeeee e 1044
Other Liti@ation COSES ......cccvevuierieriieieniieieeeeie sttt 1045

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXXi

Appendix A: FOIA Requests—Contact Information............ccceevveeviveniennennnen. 1047
Appendix B: FOIA Requests—Privacy Release by Third Party ....................... 1051
Chapter 25: International Law Considerations 1053
International Law as the Source of Federal Power over Immigration............... 1054
The Foundation Cases..........cceeieririeriiienieiesieeieeteeee e 1054
Development in International Human Rights Law ...........cccovieviieiiennnen. 1059
Limits on Federal Power over Immigration............cccoeeveeeeieeeveeeeiveeeneeenne, 1063
International Law as Supreme Law of the Land...........c.cccccvvvvvviieciiiciiennnne, 1063
TTEALIES .ttt ettt ettt sttt 1064
The Ratification PrOCESSs .........coceevuerirriiriiiieniiiececeeee e 1064
Self-Executing Treaties........cccvevuerriierieriieieeriieseeeiee e 1067
Customary International Law (The Law of Nations).........c.ccccvvveeveeenreennnen. 1072
Development of Customary International Law............cccceevveviiiiinnnenen. 1072
Judicial Enforcement ..........cocueviiieiieiinieieneeeeeee e 1074
Litigating in International Tribunals............cccoevieviieieeiienieeeeeeee e 1075
Filing @ PetitiON....cc..eeiuiiiiiiiieiieeeeeee et 1076
Precautionary MEASUTIES ........cccueerieeiieriieeieeiiestte ettt 1076
Admissibility PRASE .......ccceeviiiiiiieeieciceee e 1077
METItS HEATING ..ottt ettt et sae e eseennaas 1077
Thematic HEaring.........cooveiiiiiiiiiiiiiieieeeeeee et 1077
Mortlock v. United States .........ccceeveieiiierieniieiieieeeeeeeeee e 1078
Smith and Armendariz v. United States..........ccceeeveevieneeeiiienienieeieeieens 1078
Haiti Deportation Case........c.cccverieeieerieeniiesieeieesreseeesaeesseessaeesseesseennnas 1079
Undocumented Workers Case.........cocueevueerieiiieenienieeieenieeie e 1079
Use of International Law in Domestic COUITLS ........ceevuerriierieniienienieeieeeeeee. 1080
Constitutional and Statutory Interpretation............cooeeevereeieneenieneenieneenens 1081
I QUICK CHEES ..ttt 1082
Facilitating Consideration of International Law ...........ccccceceviriinienencenene 1083
Chapter 26: Preparing and Filing the Complaint or Petition for Review and
Requests for Stay 1087
Types of COMPIAINLS ....cccueeriieeiieiierie ettt 1087
Civil COMPLAINL. ....iiiiiiiiiiitieie ettt 1087
Habeas PEHLION ........occviiiiiiiiiciecciiecee ettt e e et sveete e e saeeneens 1087
Mandamus PEItION .......cc.eeviiiiieiierie et 1088
Petition to Review Naturalization Application ...........cceceeveeerienierneenienieeienns 1088
Petition for Review of Order of Removal............ccccooovveiiieiiiniiiiiiccece e, 1088

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXXii LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

Civil COMPIAINE ...eeeiieeiiieiiecie ettt eseee e eseesneeeneeas 1089
Preparation of @ Civil Complaint...........cceevierieeiiienienieeieeeece e 1090
General ConsidETations ..........eeueerueerierieeieeniie ettt 1090
Pleading Standards ............cccveeeiiiiiiiieieeeiee e 1094
When and Where to File.......ccooiiiiiieiieieceeeeeeee e 1096
WHhat t0 FAle ..eeoueiiiieeiieeee et 1096
WHRHOM 0 SETVE ..cuiiiiiiiiieiiece ettt 1096
Petition for Habeas COrpuS.......c..iieiiiiiiiieiieeciee ettt e 1098
Preparation of @ Habeas Petition ...........cccceecveeiiieniieiieiiesiecieeeeseeeee 1098
When and Where to File......cccioiiiiiiiiieiieeeeee e 1099
WHhat t0 FAle ...coeiiiiiieieee e 1100
WHROM 0 SETVE ..cnviiiiieiiieiiecie ettt 1100
Petition for Writ of Mandamus............cccceeveiviinieniiinieneceeeeee e 1100
Preparation of a Mandamus Complaint.............cccceeveeevieeniienieecieeciesieeee, 1100
Filing and Serving the Petition ...........c.ccccvevieeiieiienieeieeeeceeee e 1101
Petition to Review Naturalization Application............cceeeveeeciieenieeenieeeeeeeee. 1101
Preparing the Petition ..........cocueiiiiiiiniieiieieeeee e 1101
Filing and Serving the Petition...........c.cocveeiieiiinieeieeieseece e 1101
Petition for Review of Order of Removal ...........c.cocveviieiiieiiinieceeeeeee 1101
Preparing the Petition for REVIEW ........cccevviiiiiiiiiiiiiiceeccee 1101
Request for Stay of Removal..........cooiiiiiiiiiniiieeee 1104
Request for Stay of Voluntary Departure...........ccceeveeiievieenieeieeieeeeeene 1106
Time for Filing the Petition for REVIEW ........ccccoevvievieiiiiiiieiecie e, 1107
WHRETE 10 FIle ..o 1108
WHhat t0 FAle ...coeiiiieieeee e 1108
WHOM t0 SETVE ..ottt ettt e e ensaens 1108
ATEET SETVICE...ecuvieiiieiii ettt ettt ettt e et e e teessseeseensaeenseensaens 1109
Chapter 27: Attorney’s Fees and Costs 1111
Purpose of the Equal Access to JUStice AcCt.......ocouvevievieniiniieieieeieeieee e, 1111
Elements Required for a Fee Award ..........cccoooeeviieiiiinieniieneeeeeeeeeee 1113
CIVIL ACHION ...ttt ettt ettt e e e e steessaeeseenseeennas 1113
HabEas CaSES.....cccuieiuiieiieiiesiiecie ettt ettt aeebe e e e 1113

VI QUICK CHEES ...vvvivieieeteee ettt ettt e na 1114
MaANAAMUS CASES ...eeveeeiiieiieiieeieeieerite ettt siee ettt e seesaeeteesneeenaeenes 1115

VI QUICK CHEES ...ttt 1115
Naturalization CaSES.......c.eevveeiieriierieerierieeseeereerieesteereeseeeseeeseesaeesenas 1115

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



DETAILED TABLE OF CONTENTS XXXiii

VI QUICK CHLES ..ttt ettt ens 1116
Filing within 30 Days of Final Judgment.............cccccecueeiierieniieieieeeeen 1117
DiStrict COUrt CaASES ..uvveeriiniieiiiiieeieerite ettt ettt es 1118
Courts of APPeEals CaSES .....cccuveieiieeriieeiieeeiee et eete e e sereeeeeeesree e 1118
Which Court Should Resolve the Motion: District Court or Court of Appeals?
.................................................................................................................. 1119
Net Worth of Petitioning Party ............ccceveeeevienieniieieeceeeeeee e 1122
Prevailing Party.........ccoovieeiieiiececeee e s 1122
The Catalyst TREOTY......cccouviieiiieiieeeee ettt e 1123
The Buckhannon Standard.............coceeviiniiiniiniiniiiceeeee 1125
Remanded Cases .......cccueeueeriienieeiieieecie et 1126
Preliminary INJUNCHONS.........coviieiiieriieriecieeeese e 1128

VB QUICK CIEES ..ottt eneene 1129

Lack of Substantial Justification............ccccevveeiiiniinieniiieneeccceeen 1130
VI QUICK CILES ...ttt ettt e eaeeneas 1133
No Special CIrCUMSTANCES ......ccvveeeveeiieiierieeieerieeeeereesieeseeeaeeseeessaeeseenes 1136
VB QUICK CIEES .ottt et ettt eaeeneas 1137
AmMOUNt OF AWAT .....eiiiiiiiieiiececeeee e 1138
EAJA Statutory Rate Adjusted for Cost of Living ........cceevveveveeceeniennennen. 1139
ENhanced FEEs ......cc.ooviiiiiiiieiecieeeeeee et 1140
Limited Availability of Qualified Attorneys........ccceeveevveriiverienienienne 1140
Counsel’s Possession of Distinctive Knowledge and Skills..................... 1141
Needful for the Litigation .........c.ceoeerieriiiiniiirieeeeieeeeeee e 1141
Qualified Counsel Not Available at the Statutory Rate.............ccceueenee. 1142

I QUICK CILES ..ottt ettt e eneens 1142

Bad Faith.....coooiiiiee e 1143
Prevailing Market Rate .........coooveeiiiiiiiiiiieeeeeee 1145
Compensable WOTK........c.oooiiiiiiiieieciceeee e 1149
Pre-Litigation WOrk .......cc.eooieiiiiiieiecececeeeee e 1150
Litigation ACHVILY ....eeviieieeiieriie ettt 1150

I QUICK CHLES ..ottt ettt 1152

I QUICK CHES ..ttt 1154
Post-Litigation ACHIVILY ...ccovveriieiieiieiieeieeteeeee e e eve e sene e 1155
Work before the Agency on Remand...........cccovveeiiieniiniiniiiiceeee 1155
Work on EAJA Fee Application .........ccceeeveevienieeiieenienieeieeeeeee e 1156
Fees fOr AMICH..c.iiiiieiieeiiecie ettt e e e es 1157

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.



XXXIV LITIGATING IMMIGRATION CASES IN FEDERAL COURT, 7TH ED.

NON-ALtOINEY WOTK.....eeiiieiiieiiieiieieee ettt 1157
(@101 1S gl 254 1S3 1 1SS 1158
Interest on AttOrNEY’S FEES.....ccuiiiiiriiiiieeiiee et e e 1159
Adequacy of DOCUMENTAtION.........ccccuiieiiieeiie ettt 1160
Filing the Motion for EAJA FEeS .....ccccveviiiiiiiiieieecieceeeeeee e 1161
Payment fOr EAJA FEES .....oovvieiieiiecieeteeee et 1162

Copyright © 2025. American Immigration Lawyers Association. All rights reserved.





