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This memorandlml addresses i!lsues relating to the Acfjwiicul/J,."s Field MQrmal, Chapter
232. Chapter 23.2 provides guidance on general adjustment ofstlitus issues. This memorandum
acldresses instances where 1l1U1Sferring a section 245 adjustment application (1-485) to a new or
subsequent fiunily (1-130) or employment.based immigrant viall petition (1-140) lire acceptllble.
This policy conforms to thepnu:tice outlined in Operating Instruction (01) 245.4(a)(6)- Note
that or 245.4(11)(6) is rescinded upon publication ofthis memorandum, lIDd the Adjudicator's
Field ManUIII is updated at chapteT 23.2.

In Chapter 23 ofthe Adjudicator's Field Manual, • new section 23.2(k) is added to read
as folJoW!l:
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Dol General Adjustment of Status laiues.
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(k) Trnpsrerring adjustment applications to new famUy or employmenT-hRsed immigrant
visa petitions_ (1) Backgrolffill. In Novc:mber 1991, the Service published regulations
implementing the revised petitioning process for employment-based preference immignwts.
This action WlI9 needed for the Service to bo in complillDllC with the 1990 Immigration Act. See
Service regulations at 8 CPR § 204.S(e). These regulations allow for priority date retention for
employment-based aliens under the INA § 203(b)(l), (2), and (3) for whom a subsequent
employment-based petition is filed. provided that the prior petition was not revoked or denied.
and proVided that the visa category is cUITenr. This principle is also upplicable to family-based
petitions in situations where a vUla DlI1l1ber is n:adily available.
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(2) Guidelines. When an adjudicatiollS officer is presented with a second filmily or
employment-based visa petition filed after the submission ofan adjustment IIpplicatiOIl, the
question is: Can the adjustment application, balled on an approved immigrant petition (either 1­
130 or 1-140) with a current priority date, be transferred to i1 subsequcnt immigrant petition that
is approved with II current priority date? In many instances, the answer is yes since the alien
continues to be eligible fOT the immigrant visa. provided the priority date is cwrent at the time
the 1-485 is trllrulfened. This does not constitute an unfair "bumping up" in the line ofpctitions
to be adjudicated. Exceptions are found in cases involving automatic revocations of
employment-based petitions (See 8 CFR § 205.I(a)), fraud, or tho denial oflbe first petition.
Officers will also note that a section 245 applicant is not precluded from substituting any other
immigcation eligibility that may be available sw:h ItII II special immigrant classification.
However, a priority date may not be tranSferred to another plderence category.

While the intent to wad fur the petitioning employCf is a n:quirement for approvlll of the 1­
485, there is no legal requirement that the beneficillry ofan approved employment·bltlled visa
petition work for the sponsoring employer before receiving permanent residence status. In
addition, the transferring ofthe 1-48S adjUlltmelU can be in both the Service's aDd the alien's
interest. Ifthe ll'allSfer request is credible and justified.. the alien is not gaining 11 benefit that he
or she is not eligible for, especilllly when no change in the visa category is involved. In such
cases, by allowing the transfer ofll(ljustment cases to an eligible family or employment·based
petition the Service is saving itself time and work.

As with the majority of Service adjudications, requests for transfetting section 245
adjustments mWlt be decided on It case-by-ease basis to insUTe that the beneficiary is eligible for
the requested transfer. Officers may reque3t additional evidence should questions arise about
any aspect of the requested trallsfer.

Transferrinllil second approved 1-140 to a pending adjU3tmCnt application ill genemlly
available to the beoeficiary until the I-411S ill finally adjudiCllted. The decision is final when
approved OT denied (FoIID 1-291) uulellS a motion to reopen ill granted by the Service. Ifthe 1­
485 ill denied, the beneficiary may tile 11 motion to reopen or reconsidCf pursuant to 8 CFR 103.5.
Such a motion mUllt be filed within 30 days oflbe date of the denial of the 1-485.

CC: HQOPS
CC: HQPDI; Please amend the AFM in the nel't INSERTS release.
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