DETAILED TABLE OF CONTENTS

THE WAIVERS BOOK

STRATEGIES FOR OVERCOMING INADMISSIBILITY, REMOVABILITY, AND

OTHER BARRIERS TO IMMIGRATION BENEFITS

FIFTH EDITION

FOUNDATIONS AND SKILLS

AN INTRODUCTION TO WAIVERS: FROM A TO Z

updated by Janice A. Flynn 1

A Short HiStory Of TImeE ....c.eevvieiiieiieeieeieeeeeee e 1
“A” Is for Admission (And You Thought It Was Apple)......ccccevvevvirevienienieeienee 6
AQMISSION <.ttt ettt sttt et e sttt et e st et ae e et e e eneee 6
Visa EHGIDIIEY ..ot 6
AOS vs. Consular Processing Abroad ...........ccccceevueeviienieniieenienieeie e 7
Grounds of InadmiSSIDIILY .....cc.eeviieriieiieeieeeecte e 8
Criminal and Related Grounds.............coovevieeiiiniiniiniieieseeeceeesee e 8
Foreign ReSIAENCE. .......cooiuiiieiieicieceeeee et 8
Health-Related Grounds.............coeeieriiniinieiienieeeeeeeeeee e e 8

A Brief Word About COVID-19-Related Requirements............cccecveecveervenenennen. 9
Misrepresentation GTOUNAS............covveeeiiieiiieeireeeee et e e seveesereesenee s 9
Public Charge Grounds.............ceceerierieeniienieeieeseeseee et 10
Security and Foreign Policy Grounds............cccoecveeviierieniiienieniesieeeeee e 10
UNIaWTUL PIESEINICE ..ottt 11
Three- and Ten-Year Bars ........ccoooiiviiiiiiiiineeeeeeee e 11
Miscellaneous GIOUNAS...........c.eeiueerieriieerienie ettt s ens 11
Waivers of InadmiSSibility ......cc.cevveeiiiiriiiiieiieieeeeeee e 12
NONIMMIZLANT VISAS ...vveiveeiiieiieeiieeiiesieesteeieesteesaeesseesseessaeeseesseessnesseenseesseeans 12
IMMIGIANT VISAS...cuuiiiiiieiieiieeiectteeiee ettt ettt e et e e e e e saaesaeeseenaneens 13
Health-Related Grounds .............coceeviieiieniinieneeeceeeeee e 13
Fraudulent MisSrepresentation ..........o.ueecveereerierieenienieeeeesiee e 14
False Claims to U.S. CitiZenship ........coceevuerienieniiniieieieeeeeeseeeseeene 15
Criminal and Related Grounds ...........ccccoeeierieriieiiieniecieeeesee e 15

Xi

Copyright © 2025. American Immigration Lawyers Association.



xii THE WAIVERS BOOK, 5TH ED.

Foreign Residence Requirement for J Visa Holders..........cccccovveviiininnnnnnen. 16
UnIawtul PrESENCE ......cocvviieiiieeiiiecieeee ettt e e e e e enes 17

No Waiver Available .........ccouoiiiiiiiiiiiciiecceccee e 18
Removal and Cancellation Of Removal...Please Don’t Let the Door Hit you on the
WY OUL ..ttt et e et e e et e et e e st e eensee e nteeeneeeenseens 18
Cancellation of Removal for LPRS........c.ccociiiiiiiiiiicieeeeeeeee e 19
POSTHIVE FACLOTS....ccciiiiiiiieiiieceeete ettt et e e eve e e e e areeenes 19
NEatiVE FACLOTS ....eeivvieiieiiecie ettt 20
Cancellation of Removal for Non—LPRS ........cc.cccooiieiiiiiiiicieeceeccee e 20
Waivers of REMOVAl ........c.ooooiiiiiiiiiececeee e 21
CONCIUSION ...eiiniiiieiiieeiie ettt e et e e e e ete e e taeeeteeessbeeessseeessaeessseeessaesssseeesseeensseens 21

GETTING THE WHOLE STORY: HOW TO COMMUNICATE WITH CLIENTS AND
WITNESSES IN WAIVER CASES

updated by Ruth McChesney 23
OVerview Of Challen@es........cccveevieiierieciieieee et 23
SCOPE OF ATHICIC ..ot e e r e e e eeb e e esaaeeesnaeenens 24
Cultivating Trust: Creating a Space for Honest Story-Telling .........c.cccocevvieinn. 24

PhySical SPacCe ....cccvveieiieiieiiece et e 25

Welcoming Staff..........oooiiiiiiiieiee e 25
Beginning the Journey: Guiding Clients Through Their Narrative ...........cccccc..... 25

Explain the Legal Situation and the Strategy in Simple Terms..............c........... 25

Manage a Client Who Wants to Control the Interview Process ..........cccceeneene. 26
Deep Listening: Hearing Beyond Words ..........c.coovveeiieiiienieniieiieiesece e 26
The Unspoken Story: Interpreting Silence and Gesture..........cc.ccveveerveecveerieenenenns 27
Honoring Silence and Emotion: Allowing Vulnerability to Speak............cccccc.... 27
Bridging Distances: Connecting with Clients Beyond the Room.............cccc..c..... 28
Navigating Identity: Embracing Gender and Cultural Realities ...........c.cccceeeuenee. 29
Speaking to the Young: Approaches for Child Clients............cccceeeveevienienieennnnnne. 30
Truth and Transparency: Addressing Omissions and Untruths with Compassion .30
Collaborative Care: Integrating Mental Health Expertise...........cccooceeviiviiiiniennnne 31
CONCIUSION ..ttt ettt et ettt ettt et sbe et sbe e b eaees 33

DOCUMENTING HARDSHIP: THINKING OUTSIDE THE BOX

by Jason C. Mills and Kelli A. Fennell 35
INEEOAUCTION ...ttt sttt et e e as 35
Types of Nontraditional EVIdence ..........cccceeciieiieiiieiiieieeieceeeeece e 37
Leveraging Forensic Experts and Psychological Reports..........ccccevcveeiieniieniennen. 38

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS Xiii

Focusing on the Past and Documenting Prior Suffering or Grief ........................... 39
Using Visual Aids to Make Your POint.........ccceeeviieeiiienieeeieecee e 40
Totality of the CIrCUMSIANCES .....ccvveevieiieeiieeiieriee ettt seeeeneees 40
CONCIUSION ..ttt ettt s e et e et esseeenaeesseesseesnaeenseenseenns 41

COMBINING RELIEF AND STACKING WAIVERS

BY AVEUFO R. RiOS ...ttt 43
INEEOAUCTION ...ttt ettt e e beesaeeenbeesaenseeenneas 43
StaCKING WAIVETS ....eeneiieiiieiiesiie ettt ettt e et e e e sseeesseeseessaeenseesaens 44
Prior Removal OTAETS ........cccueiiiiiiieiiieiieriieee ettt 46
Combining Sections 212(c) and 212(h) Waivers.........cceceeveevienienieeneenieeieeeene 47

ADMISSION
FRAUD AND MISREPRESENTATION GROUNDS OF INADMISSIBILITY: PLANNING FOR
SUCCESS

updated by Daniel Parisi 49

Challenge the Fraud ..........cccooeviieiiiiieiiieeeeeeee ettt 50
Define the Attorney-Client Relationship and Build the Client’s Trust............... 50
Gather the FaCtS ......coieeiieiieeceeee e 50

Prepare the Legal Argument Based on the Facts..........ccccceeeviieviieeiiiicinens 51

APPLY The LaAW ..oeieiiieee ettt etae e e e e saraeenes 52

ANY ALIEN WRO ...ttt 52

BY FTaud ..ottt 52

Or Willfully MiSTePreSenting ..........cccvveeeveeerveeeriieeeieeereeeeeeesveeeseveesneeensnes 52

WIITTUILY oot 53
IMISTEPTESENEINE ..ecvvveeveenreeeieeiieeieesteeeeeeeseesseeseeeeaeeseesseeesseeseessaeenseenseeees 53
A Material FaACt......covieiieiieeiecieeeeee et 54
Facts Considered Material............ccocevieiiiiiniiniinieeecceeee e 55
Which Might Have Resulted ..........ccooiiiiiiiiiiiiieieeeeeeceee e 56
In a Proper Refusal If the Truth Had Been Known ...........cccccoeeviiiiieennnnnne. 56

Seeks to Procure (Or Has Sought to Procure or Has Procured) a Visa, Other
Documentation, or Admission Into the United States or Other Benefit Provided

UNAET INA ..ottt et eesae e snaeeseensaeenseenseas 58
Other BeNETIt .....cecuiieiieiieeieeiece ettt 58
Disclosure 0f the FaCtS.......ccueevuieiiiiiieieeieee et 59
Waiver BIGIDIIIEY ......ooviiiiiiiiiieceeeee e 60
Waivers for IMmIZrants ..........ceeveerieiiieniinieeeese e 60

Copyright © 2025. American Immigration Lawyers Association.



THE WAIVERS BOOK, 5TH ED.

Preparing the Waiver Application ..........cccveeeeiieeriieeiieeeiie e 61
Documenting and Arguing the Waiver Application..........cccccevvvevveeneennennnen. 61
Waivers for NONIMMIZIANES ......cc.cecveeieeriierieeieenie e eeeesiee e eieeseeesneeaeeneneens 63
PractiCe TaPS..cueeeieeiieiieeie ettt ettt ettt e st e et e et e st e e s e eseesnaeensaesaensneensean 63
Engage the AdjudiCator............cooviiiiiiiieiiicciecee et 63
Do Not Minimize the Ground of Inadmissibility as a Discretionary Factor....... 64
Tell the Story and Do Not Rely on the ObviIous..........cccvevierieeiiienieeieeieie 64
Adequately Develop the Facts .......ccvevveeiiieniieiieieceeeeeee e 64
No Statements of Undocumented Facts or Unsupported Assertions.................. 64
Special Considerations in IV Cases .........cccueeeeuieeeiiiierieeeieeceeeeree e evee e 64
Use of a Psychological Evaluation ............cccceeviieiiinieeiiieniecieceesceee e 64
Advocacy bY the EXPert........cccuieiiiriiiiieiiesie et 65
Develop the Hardship to Children as Hardship to the Spouse..........ccccceeeueeneene 66
Develop the Hardship to the Spouse and Children Living Abroad..................... 66
Self-Imposed HardShip .......ocveeeeeiieiieiieeceeeeeeeeee e 66
Do Not Use Unpersuasive EVIAence..........cocueevuieiierieeiiieiieeieeeesce e 66
CONCIUSION ..ttt ettt e et e e b e e beesseeenbeeseesseeenseenseensaens 66

ILLNESS, INADMISSIBILITY, WAIVERS, AND OTHER HEALTH-RELATED ISSUES

updated by Rebecca Kitson and Kaitlin Ford 67
Medical Examinations as a Prelude to Permanent Residence...........c..cccceeuvenenneen. 68
Communicable Diseases of Public Health Significance..........c.cceecvevvenveennnnnee. 70
Sexually Transmitted DIiSEASE........ceeevviieiiiieiiieeiie et 72
TUDCICULOSIS ...ttt ettt ettt et e s e eeaee e 73
Vaccination REQUITEMENTS .........ccueeiuieiieeiierieeie e 75
Waiver of Inadmissibility for Communicable Disease..........ccoeevvevverieeieenenenns 76
Waivers for Those With TB ........ccccoiiiiiiiiiieeeee 77
Waiver of Inadmissibility for Vaccination Requirement.............ccooveviieeniiennnnns 78
Quarantine and 1301ation ProVISIONS .........cccceeevviiiiiieeiiieeeiee et 80
Key Practice POINES.......cc.eeviieiieiiecie ettt ettt sae e eee e 83
Physical and Mental Disorders: Inadmissibility and Waivers ...........ccccceeveervennnen. 84
OVETVIEW ...ttt ettt ettt ettt ettt et e s et e e bt et e sateenbeenbeesaneenseenees 84
Mental DISOTAETS......couviiiieiieeieeieee ettt s 84
SUDSLANCE USE ....cuvieiieeiiieiieitie ettt et e e e b e esaessaeenbeeseessneenneas 85
Other Physical or Mental Abnormalities, Diseases, or Disabilities.................... 87
Problems and Pitfalls ...........ccoooieiiiiiiiiieeieceeeeee e 88

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS XV

Seeking Review of the Determination ............ccceeecvvievieeeiieeccie e 88
Key Practice POINES.......cccuiiiiiiiiieciecee ettt e 89
Waivers of Inadmissibility for Mental Illness and Substance Use ..................... 89
Inadmissibility and Waivers in the Nonimmigrant Context .............cceeeveevverevennenn 92

THE UNLAWFUL PRESENCE BAR AND THE WAIVER PROCESS
originally written by Rekha Sharma-Crawford and updated by Rebecca

Kitson 93
Statutory Framework and Determining Its SCOPE........cocvvevvierieriieiierieeeeieee 94
When Departure May Not Be a Departure...........cccveevevevienieeiienieeieeieeeeeeeenenn 96
The Concept of “Admission” and the Unlawful Presence Bar ...........cccoceeveennene 98
The Interaction of the Life Act and INA §212(a)(9)(B) cvveevvveecivieiiieieeeieeee, 99
The WaiVEr PIOCESS ......eoviiiiiiiiiiiieiiesieete ettt 100
The Waiver Application ProCess........c.cocuveiuierieeiieiiecieeie et 102

QUAlIfYING REIALIVES ...ovvieiiieiieeiieeiieeeee ettt ns 102
What [s “Extreme HardShip?™ ........ccoveeiiiiiiiieieceeeeeeeee e 103
A Word About Evidence, Discretion, and the Power of Persuasion..................... 107
Other CoNSIAETALIONS. ........eeiviereieeiieiieerieeteeee e ere e e seeeaeesseessaeeseeseesssesnseenses 108

WAIVER FOR PROSTITUTION, CRIMES MORE THAN 15 YEARS OLD, CRIMES OF
MORAL TURPITUDE, AND SIMPLE POSSESSION OF MARIJUANA—INA §212(H)

updated by Karl W. Krooth and Julian Sanchez Mora 111

INA § 212(h)(1)(A): Lower Standard of Proof for Prostitution and Crimes More than
15 YQArS Old ...ttt 112
Issues Particular to INA §212(h)(1)(A) cveeeeieeeiieeeiieeeieeeiee e 113
INA §212(h)(1)(C): VAWA and the INA §212(h) Waiver .......ccccceevveeveeiiennnns 114
INA §212(h)(1)(B): Extreme Hardship and Exercise of Discretion...................... 114
Marijuana and the INA §212(h) WaiVer........ccceeeiiieiieeeiieeieeeee e 116
Heightened Standard of Discretion for “Violent and Dangerous Crimes™ ........... 119
Nunc Pro Tunc and Stand-Alone Waivers Under INA §212(h) for LPR’s .......... 122
Distinctions Between LPRs and Non-LPRs: Bars to the INA §212(h) Waiver for
P RS ettt et ettt st e e b e e taeenae e b e e taeenaeenbaenneeans 125
Aggravated FEIONIES ........cccveviieiieiiecieeeeteseee e 125
Continuous Residence of Seven Years .........coccevierieiniinieniieeneeniesiceiceneee 126
What Does “Previously Admitted to the United States as an Alien Lawfully
Admitted for Permanent Residence” Mean?............coocuevvieevienieniieeneenieneene. 126

Copyright © 2025. American Immigration Lawyers Association.



Xvi THE WAIVERS BOOK, 5TH ED.

EXAMPIES ..ccitiiiiiiieieeee ettt ettt e et e e st e et e e et e e rraeenbeeennaeennes 129
CONCIUSION ..ttt ettt ettt ettt e sttt e e sareeareenes 130
Sample Analysis of @ §212(h) Waiver Case .........ccoccveevierieeiieenienieeieeeesee e 130
WAIVER AFTER PRIOR REMOVAL OR DEPORTATION: PERMISSION TO REAPPLY FOR
ADMISSION
updated by Nataliya Rymer 135
Overview of INA §212(a)(9)(A) and (9)(C) c.uvveereieeieeeieeeeeeeee e 135
Unlawful Status That Does Not Contribute to Unlawful Presence Under INA
§212(Q) ()€t ettt aeenee 139
The INA §212(a)(9)(C) Reentry TrigEeT .....ccvveeieeiieriieeieeiieeieeie et eee e 142
Standards for Relief ..........ccuveiiiiieieee e 143
Discretion Under Matter of Tin and Matter of Lee...........ccueeeeuveeeveeecveencnnnnn, 143
The Impact of a Concurrent Extreme Hardship Waiver on the Discretionary
Decision Under INA §212(a)(9)(A)(iii) and (9)(C)(11) cvveeevrreeereeerrreerreenreeenns 144
The Impact of a Successive Extreme Hardship Waiver on the Discretionary
Decision Under INA §212(2)(9)(A)(11)--vveuveveeeererereeeeieeeenieeienieeeesieeneeeeens 145
In the Interest of Family Unity, Humanitarian Concerns, and Public Interest..146
Discretion Under HFANKG............c.occuveveeecieeeieiieeieeeeeeee e 146
How Reinstatement Complicates In-Country Relief............ccoooveriiiiiinininnns 147
General ProOCEAUIES ......coviiiiiiiieciieeeee ettt e 148
Specific Procedure, Standard for Approval, Citations, and Notes or Specific
STEUATIONS ...ttt et set e ettt e st e st e e bt e st e ssbeenbeenseesnnean 149
Applying for an Immigrant Visa at a U.S. Consulate...........ccceeeveevieevvennennnen. 149
APPLYING fOr @ K ViSa..cciiiiiiiiiciieieeee et 150
Canadian Visitors Not Requiring a Visa, but Needing to File an [-212 ........... 150
Nonimmigrant Visa APpliCants ..........ccceevueerieriieiiieniienieeeesee e 150
Applying for Adjustment of Status Under INA §§245(i) and 245(a)............... 150
CaANCEIIALION ...ttt ettt e e be et e e s e ebeesteeenaeensaensaens 151
Asylees and RefUEES .......oovvieviiiiieiieceeeee e 151
Temporary Protected Status........c.eoceevieriienieniereeeeeeeeee e 152
Violence Against Women and Department of Justice Reauthorization Act of 2005
(VAWA) ettt ettt ettt a et et e b e e st e seeneenseeneenseenes 152
Special Immigrant JUVENIle..........cccvevieeiiieiiieiicieecie e 152
DY T F PR SRUSRTR 152
U VIS ettt st sttt ettt ettt naeeentean 153
S VIS .ttt st ettt et s nte et e e naeeens 153

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS Xvii

GENERAL WAIVER FOR NONIMMIGRANTS: PROCESSES AND PROCEDURES

updated by Steven D. Heller 155
OVETVIEW ..ttt etteeite et et e st e st e eteeseteesbeeseesseeenseenseesseeenseenseenseeanseenseenssesnseenses 155
HOW £0 APPLY ettt ettt nne s 156
ProcesSINg TIMES ....cccuiiieiiieeiieecieeete ettt e e ere e e ebeeeraeesaraeenes 157
EXpedite REQUESES......ccciiiiiiiiciiecciec ettt ere e e 157
Consular Processing of the Waiver Request..........ccccveeierieeiiienienieiieeieesne 159
AJUAICALION ..ottt enbeenns 160
Length of Validity of The §212(d)(3) Waiver and Effects on Extensions of Stay or
Changes Of StAtUS......cccuviiiiieieieceie ettt e e e e tre e e teeesabeeetaeeearee e sseeennns 161
Changes of Status and Extensions of Stay.........ccccceeviieviiieiieecieeeieeeeee e, 161
CONCIUSION ..ttt ettt ettt sttt e sttt e et e enreenes 162
WAIVERS UNDER INA §212(K)

by David N. Simmons 163

| (o) o RS PSRUPR 163
EIGIDIIIEY ©ovveiieiieieeecee ettt sttt et enean 164
PrOCEAUIE ...ttt ettt e e et esseesnbeennee e 164
Presentation and ANALYSIS .......cccueecuierierieeiierieeie ettt e et 165
Inadmissibility Not Known, and Undeterminable Through the Exercise of
Reasonable DiliZENCe.........cccviieriiiieiieecieeecieeeee ettt esre e 165
Eligibility for a Favorable Exercise of Discretion ...........cccceeveevievieenieenieennnen. 167
CASE STUAIES ..ottt ettt et ettt et et st e bt e e enes 168
(07031 16] 11 R 107 s USSR 169

WAIVERS OF THE TWO-YEAR HOME RESIDENCY REQUIREMENT FOR J VISA
HOLDERS

by lan Wilson and Mahsa Khanbabai 171
J-1 Exchange Visitor Program OVETVIEW ..........cccveevieeeiieerieeeiieeeieeeeeeeevee e 171
Enabling LegiSIation .........ccvivieiiieiiierieeeetesee ettt 171
EXChange VISITOTS ....ccuveeiieiieriiecieeieesiteee ettt s 171
FOIm DS-2019 ..ottt ettt ens 172
The Two-Year Residence Requirement............cceeevveeriieeiieeecieeenieeeeeeevee s 172
Bases for Application of the Two-Year Residence Requirement................. 173
Government FUNINgG.........c.ooovveiiiiieiieeieceee e 173
Direct FUNAING.......coovieiieieeieeeece et 174
Indirect FUNAing ........ccccvviiiiiiiiiicee et 174
Exchange Visitor SKills LiSt.......cc.cccviieeiiiiiiieeieeeiee e 174

Copyright © 2025. American Immigration Lawyers Association.



xviii THE WAIVERS BOOK, 5TH ED.

How to Determine If Person Is Subject........ccccevvviieciiinciiieieeeieeee, 175

Reliable Sources of Skills List Information .............ccoceeveevieniennenne. 176

Graduate Medical Education or Training........cccecceevveeieereeniesieeeeneenns 176
AdViISOry OpinioNn PrOCESS ......ccveeiieriierieeiieiiesiie et 177
Waiver Application PrOCESS........cccvuveeiiieiiieciieeieeeee ettt 177
Initial Application PrOCESS........cccviieiiiiieiiiecieeeiee et 177
Submission of Supporting Documentation ..............cceecveereereeesieeseesieeesieenenenns 178
No Objection Statement Waiver Application Process.........cccccceevveevveniennenee. 178
No Objection Statements for International Medical Graduates.................... 179
Interested Government Agency Waiver Application Process..........cccccvveeuneene. 179

U.S. Department of Health and Human Services J-1 Waiver Sponsorship..180

Conrad State 30 Program Waiver Application Process...........ccccecvevveennennee. 181
Conrad State 30 Program Waiver Application Process in Detail............. 181
Change of Employers During IGA Service .........coocevveeveenieniieenienieeeene 184
Persecution and Exceptional Hardship Waiver Application Process................ 185
AdJudication PTOCESS .....cccvveriieriieiieieeeie ettt 186
Missing FOrms DS-2019/TAP-66 ..........cooeoieriiiiiniiiinieeeeeeeseeeee e 186
Processing TIMEIINE. ........cccueiviiiiiiiiiieeeeee e 186
APPECALS et e e et e e areeetbeeetreennraeanes 186
J-2 DEPENACNLS .....eieiiiiiieiiete ettt ettt e s e e eteesseeebeetaeesaeensaenaee e 186
Application of the Two-Year Residence Requirement...........ccccceeevveerrvenerennnn. 186
Multiple Bases for Application of the Two-Year Residence Requirement ......186
Individual Waiver Applications...........cceecveeviierieniiieniienieeeeeesee e 187
Individual Fulfillment of the Two-Year Residence Requirement by the J-1
EXChange ViISItOT......ccuviiiieiieciieeie ettt sttt e e e es 187
WAIVERS FOR LPRS WHO LACK PROPER ENTRY DOCUMENTS
by Michael H. Davis 189
LPRs Returning After Extended Stay Abroad...........ccceeeeveeeviieeciieiciieeieeeee e, 189
Returning LPRs with Lost, Stolen, or Expired Documents ............c.cccooeeveennnenne. 191
WAIVERS FOR NONIMMIGRANTS WHO LACK REQUIRED ENTRY DOCUMENTS FOR
ADMISSION
updated by Michael H. Davis 193
General Document REqUITEMENTS .........cccvieeriieeiiieeiee et e e 193
How To Apply for the WaiVeT ........c.cooeiiieiiieciiieieeee et 194
Criteria for Granting WalVer ..........coovverieeiieenierieeieesiee e eieeseee e ereeseeesseeeseees 194
ATLEr CBP’S DECISION......ecutiiiieiiiieiiesiie ettt ettt e eae et e te e etaesseeenseeneee e 195

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS XiX

WAIVERS FOR SMUGGLING: GROUNDS OF DEPORTABILITY AND INADMISSIBILITY

updated by Breanna Cary 197
ALIEN SMUGEIING ..ot tae e enbeeneeeens 197
No Conviction Necessary to Establish Deportability or Inadmissibility .......... 199
“Alien Smuggling” Is Not a Crime Involving Moral Turpitude..........c..cc....... 201

A Conviction for “Alien Smuggling” Is an Aggravated Felony....................... 201
Family Reunification EXCEPLion ........c.ceevuieviierieeiiieiiecieeeeeece e 203
The Circumstances for Which a Waiver Is Available............ccccoeevvevienvenieennnnne. 203
Family Relationship Must Have Existed at the Time of Entry.........c..cc.c...... 205

TPS WAIVERS
by W. John Vandenberg 207
RELIEF FROM REMOVAL

CANCELLATION OF REMOVAL FOR LAWFUL PERMANENT RESIDENTS: SUGGESTIONS
FOR OBTAINING A FAVORABLE EXERCISE OF DISCRETION

updated by Annelise Araujo and Christine Hernandez 211
Statutory REQUITEMENLS. .......ccouieieiieiieiieeie ettt seae e en 214
Analysis of Key Statutory TermsS.......c.cccveevuierieeiieiierieeie et 215

“Lawful Admission for Permanent Residence™...........cccoecervieniiniennieeneennen. 215
“Continuous Residence” and the “Stop-Time” Rule .........ccceeevvveeevieeciieennennn, 215
Do) (] 0] 4 PSSRSO 217
ApPlication ProCedUIE..........c.eoviiiiiieiieiece ettt 218
Preparing the ApPliCation ...........cooviieciiiiiiiie it 220
Find Out What the Government Already Knows About the Client.................. 220
Find Out What Nongovernmental Sources Know About the Client................. 223
Make Sure the Client Reads and Understands the Written Evidence Well before
It Is Submitted to the Immigration Court...........ccccuevevieriienienieeieerieeie e 225
CONCIUSION ..ttt ettt see e e e e beesteeesaeenseesseesnseenseeseennnas 225
Sample LPR Cancellation Case HiStory ..........ccceveerieriiiniienienieeiieiienieeieeieene 226

CANCELLATION OF REMOVAL FOR NON-LAWFUL PERMANENT RESIDENTS

updated by Breanna Cary 229

The Foreign National Must Have Been Physically Present in the United States for a
Continuous Period of Not Less than 10 Years Immediately Preceding the Date of
SUCh APPIICALION.....eeiiieiiieiieiieee ettt et e e eseaeeneeas 230

The Respondent Has Been a Person of Good Moral Character for 10 Years....... 232
The Respondent Has Not Been Convicted of an Offense Described Under INA

Copyright © 2025. American Immigration Lawyers Association.



XX THE WAIVERS BOOK, 5TH ED.

§§212(a)(2), 237(a)(2), OF 237(2)(3) cerveereereeriereeierieeiesieeee sttt ee e 234
Removal Would Result in Exceptional and Extremely Unusual Hardship to the
Foreign National’s U.S. Citizen or LPR Spouse, Parent, or Child ....................... 235
VAWA Cancellation of Removal ..........c.ccccoeviieiiiiiiiiieieeieceeeee e 237
Instances in Which the Non-LPR Cancellation of Removal Can or Should Be
(07031153 1 (<3 (T USRS 238
Strategies and TaCtICS....cuieiierierieeieeieeee ettt ae e seaeeneees 239
StOP-Time RUIC.....cccuviieiiieiiiece ettt et e 239
G00d MOTal CRATACTET ....c..eeiuiieiieeiiieieete ettt s 239
Conviction Described Under INA §§212(a)(2), 237(a)(2), or 237(a)(3).......... 240
Exceptional and Extremely Unusual Hardship.........cccooeveeviieiienciieiicieieen 240
Procedural Strategy .......cccvvieeiiieiiieeieeeieeee et 241
Basic Procedural Matters ..........coceevuierieniieiiienienieeieeseese e 242
Sample FaCt Pattern .........cccvieiuieiiieiieiecieee et 242

INA §237(A)(1)(H): OVERCOMING REMOVAL FOR FRAUD OR MISREPRESENTATION
updated by Juliana G. Lamardo, David Isaacson, and Margaret W. Wong

245
Seeking Fraud Waivers for LPRs, Conditional Residents, and Violence Against
Women Act (VAWA) Self-Petitioners ..........ccceeeeveevciieeniieeieeeiie e 245
Recent Interpretations of ‘Innocent” Misrepresentations...........ceeeveerverveenneen. 246
Requirements for the §237(a)(1)(H) WaiVer.......ccocovveviierieeiieeeeeeeeeee e 247
VAWA Self-Petitioners and Discretionary Factors...........ccceevevveecieevvennennen. 247
Discretion vs. Hardship.........coeeeiiiiiiiieiiieiieee ettt 247
Impact of DHS Enforcement Prioriti€s........ccccecveeeiieerieeeiieeeiee e 248
Emerging Fraud Detection Technologies .........cccccveviverieeiieeniienieeieeeeeee e 248
Impact of Recent Supreme Court and Circuit DeciSions..........cccceevveereeerevennen. 249
Potential Legislative Changes Affecting Fraud Waivers..........c.ccoeevevvenvennen. 249
Recent Case Law Developments on INA §237(a)(1)(H) Waivers.................... 250
Preparing for Travel, Detention, and Waiver Application Prospectively ............. 252
CBP Updates and Increased Detention RiSKS ..........ccceveeriieiiieniienieniieiienn, 252
Intersections with Other Relief Options .........cccceeeveevievieeiiieiieeieeeeeee e 253
Approved Fraud Waiver’s Impact On Future Applications for Relief or
INATUTAHZATION ...ttt sttt ee s eeeens 254
Readjustment of Status as a Strategic Consideration............ccccceeeveveeeiuveenneenns 255
Retention of LPR Status During Appeal.........cccoevveviieniieeiiieiecieeeeeeee e 256

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS XXi
INA §212(C): THE RELIEF THAT JUST WON’T GO AWAY

by Jonathan D. Montag 257
When INA §212(C) Was KiNg ....cccvvevieeiieiierieeieeitesee ettt 257
Cancellation of Removal.........cccooiiiiiiiiiiiiiieeceeeee e 258
INS v. St. Cyr and Impermissible Retroactive Application of the Law................. 260
The Supreme Court Rejects the Need for a Comparable Ground For INA §212(c)
EIEIDIILY ©eoveiiiiieiieeee e 263
CONCIUSION ..niititieteeit ettt ettt et be et b et esbe e naeens 266

HUMANITARIAN AND SPECIAL PATHWAYS
INA §209(C) WAIVERS FOR REFUGEES AND ASYLEES

updated by R. Mark Frey 267

THE BASICS 1.uvieiieeiiietie ettt ettt sttt et s e et e st e ssaeenbeesaeenaeenbaenaneens 267
ELigible APPIICANLS ......oooviiieiiieciieeieeeiee ettt e seveeeereesarae e 267
Grounds of INadmisSIDIIILY ......cceeeeiiiiiiiieiiieciee e 269
APPLICAtION PIOCESS ....veeuvieiiieciieeieeiee ettt enneas 270
MALLET Of JEAM ...ttt esaae s 271
Violent or Dangerous CIriMES ........cceevveerieenieriieeiieenie e esieesieeseeesseeseeessneennens 272
Exceptional and Extremely Unusual Hardship..........ccccoeevvevciiiiiieeenieene. 274
Waiver Preparation TiPs ....c..cccvieeiiieeiiieiieecteeee et eeeens 276
Client Interview and ANALYSiS........ccuevvueriieeriierieiieeieeree st eve e ens 276
Document CheCKIISt........eeiiiriieiieiiesieeeete e 277
CONCIUSION ..ttt sttt ettt ettt e et e sateenbeees 278

TRIG EXEMPTIONS AND THE DURESS EXCEPTION TO THE MATERIAL SUPPORT FOR
A TERRORIST ORGANIZATION AND PERSECUTOR BARS

by Susan Roy 279
INErOAUCTION ...t 279
Material Support to a Terrorist Organization.............eecueeeveereeereeerieeseeneeeveeseeenns 280
Providing Material Support Under DUress..........ccceeevveeeieeecieeeciieeciee e 283

Informal Duress Exception Waiver (A/K/A the “Duress Exemption”)............ 283

How to Trigger the Duress EXemption..........cccccveeieeviienienieeieeeeeieeeeene 284
Types of Trig EXCMPLIONS. .....covieriieiiieriieeie ettt ettt eve e ssee e 285
Duress Exception in Persecutor Bar Cases ..........ccceeeeveeeeiieecieeciieeiee e 290

Copyright © 2025. American Immigration Lawyers Association.



XXii THE WAIVERS BOOK, 5TH ED.

INADMISSIBILITY WAIVERS FOR U VISA APPLICANTS

updated by Christie Popp 293

The Legal Standard(S)......c.eeeveeveeriienieeieeieesie ettt ettt ae e ees 294
In the Public or National INterest..........coceeverieiieniiiiniiieieececeeeeeee 294
Criminal and Security Grounds: Heightened Standards .........c...ccocveviieniennne 295
INA §212(d)(3) WALVET ..ottt 298
Cross-Application of Standards ..........ccceevierieriieiiieeeeeee e 300
Grounds of Inadmissibility for U Visa Applicants ...........cccceevverieeriienvenieeneenne. 300
Criminal Grounds of Inadmissibility .........ccccoeevvieviieeiiiieiieeeeeeeeeee e 300
Deciding Whether to Disclose Criminal Grounds of Inadmissibility ............... 302
Tips for Applying for the WaivVer .........ccoecuveviiiiieiieieceeeeeee e 304
Evidence for the INA §212(d)(14) WailVer.......ceevueerierieeiieieeee e 306
CONCIUSION ..ttt ettt ettt sttt et e st e bt e bt e saseenbeenes 309

VIOLENCE AGAINST WOMEN ACT (VAWA) WAIVERS AND OTHER RELATED VAWA
PROVISIONS

updated by Corie O’Rourke 311
Special “Hardship Factors” for VAWA Waivers.........ccccovcvveviieniencienieeieeieeeenn 312
Waiver Procedure for Applicants Adjusting Status Under VAWA....................... 314

INA §212(g)—Waiver for the “Communicable Disease” Health-Related Ground
Of INAdMISSIDIIIEY ..eevviieiiieciieccee et e 315
INA §212(h)—Waiver for Certain Criminal Convictions............cccccevueeruvenen. 315
Public Charge Inadmissibility VAW A Provisions ..........ccccceeeevverieenieeneennnen. 317
INA §212(i) Waiver for “Visa Fraud” ........ccccovvveeviieiienieeeeeeee e 317
INA §212(a)(9)(B)(ii1)(IV)—Unlawful Presence VAWA Exception and Related
VAW A PrOVISIONS ..ccuvveeiiieiieieieeieeiiesiteeieeieeseesaeesseesseesseeseesseesnseeseessnesnsens 317
The INA §212(a)(9)(C) “Permanent” Bar .........c.cccuveeevieeiiieeiieeeieeeieeeiee s 320
INA §237(a)(1)(H)—Waiver of Deportability for Fraud and Misrepresentation at
AQMISSION ..ttt ettt ettt ettt ettt e be e et et enees 322
INA §237(a)(7)—Domestic Violence Waiver of Deportability ...........cc.c....... 322
G00d Moral Character ISSUES..........ccvereeeriieriieriieeieeiee e eie e sae e esee e e 323
Possible Alternatives to [-360 Self-Petitions for Victims of Domestic Violence.325
U and T Petitions and WalVeTS .......cc.cevvuerriieniienieiiieniienieeiee e 325
[-751 Waivers of Joint Petition Requirement ..............cccoeevvieeieeecieeeciieeeieeenns 326
VAWA Cancellation.........cc.eeeveeieeriienieeieesieesee et seee e eaeeseeeaeesaeessaeennees 327
CRAA, HRIFA, and NACARA Abused Spouses and Children....................... 329
CONCIUSION ..ttt ettt ettt ettt e st e st e e e e sseesnneenes 331

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS xXiii

ELIGIBILITY FOR PERMANENT RESIDENCE DESPITE THE DEATH OF A QUALIFYING
RELATIVE OR SPONSOR

updated by Robert L. DeMoss Il and reviewed by Brent Renison ............. 333
INEEOAUCTION ...t ettt et e e e et e sseeenseensne e 333
Widow(er)s Verses 204(/) Surviving Relatives ...........ccoecvevierieeiiienieniecieeeene 335

ATTIdaVIt OF SUPPOTL..cceriiiiiiieieceeeeeeee e e e e 338
Approved V. PENding ........c.coocviieiiiiiiieeiecee et 339
U.S. Residence ReqUIrement ............c.oevververieeniienieeieeieesie e esee e 340
CSPA CONSIACTALIONS. ... .veevieeieeiieeiiesiieeieeieeseeeeaeesseesseesaeeseessaesseeseesseesnsens 340
Adjustment ELiDIity......cccvieiiiieiiieiecceceec et 341
Waivers of Inadmissibility .........cccvieeiiiiiiiiieiiiceiccee e 341
Provisional Inadmissibility Waiver, Form [-601A ...........ccccoeiiiniinienenne 341

D T1e) (] 0] o PSRRI 341
REMAITIAZE ...c.vieeiiieiieeiie et ettt et e e aeeaeessaeensaenes 342
Filing Procedure............ooouiiiiiiiiiiieiieceeeee et 342
Best FIliNg PractiCes ......ccueivuieriiiiieiierieeeeieeeeetee et 344
Humanitarian ReinStatement............cocueeveeiienieeiieieeeie e see e 345
Who Is Eligible for HR and to Whom Does It Apply?......cccceevveeciievvenieerenee. 345
How Is HR Different from an Auto-Conversion to an [-3607 ...............c......... 345
HR Timeline in a Nutshell ..........cccooiiiiiiiiiniiee e 345
How Long to Get a Response from the USCIS Regarding a HR Request?.......... 348
Important Consideration: Non-Termination by NVC.........ccccooovveiiiiniinieeiiennens 348
Case EXAMPIC......ccouiiriiiiiieiiiieeeeee e 348
BESt PTaCtiCOS ...eeeuvieniieiieeieeeeee ettt ettt 349
Derivatives’ Underlying Status on the Death of the Principal..........c..cccccoeennnnee. 349

MAINTENANCE AND CONTINUATION OF STATUS

MASTERING COMPLEX I-751S: STRATEGIES FOR LATE FILINGS, DIVORCE
WAIVERS, AND JURISDICTIONAL ISSUES

by Kevin Dixler, Emily Robinson, and Adriana Robinson 351
Brief Introduction: How and When to File Form [-751 .......ccocooiiiiiiiiie 351
Late FIlINES . eeevieiieeie ettt ettt sttt e e et e e sneeenseenees 352

JOINE PELILIONS ..evvieieieeiiecieeie ettt see e as 352
Waivers of the Joint Filing Requirement .............ccccooviieiiiiiniieeiiieceeeeeeee e 353
Basis fOr @ WalVET: ...cccueiiiiiieiicciie ettt ettt e et e e e serae e 353

Copyright © 2025. American Immigration Lawyers Association.



XXiv THE WAIVERS BOOK, 5TH ED.

DIVOTCE WALVET....ccutiiiiieiiiiiiesieeeet ettt ettt n 353
What Happens If the CPR Separates from Their Spouse, but Are Not Yet
Divorced? Can They Still Apply for a Waiver? .......cccceevvveecieeevieeeeeeen, 354

Battery or EXtreme Cruelty........cccoeoierieeiieiienieeie ettt 355

Extreme HardShip ........occuveoieiiieiieieece e 356

Tips for Preparing a Waiver Application ..........ccceevveeeiiieecieeeiieeeiee e eeee e 356

Provide Sworn Statements.........ccc.eevuierieriieniienieeeeeereee e 356

Obtain Proof of Commingled Assets and Liabilities.........c.ccccvevverveeiieesieennnnne 357

Show Proof of a Joint ReSidence..........cccuevveeiieriieniieniieieieeeeeeee e 357

Seek Proof of Joint Auto, Life, and Medical Insurance ............cccccceeovvenvnnnnne.. 357

ODbLaIN PROLOS ...veeniieiieeiieeeseeeeee ettt 357

Consider a Statement from a Marriage Counselor or Treating Social
Worker/Psychologist/Psychiatrist, Where the Couple or One Spouse Has Mental
Health Challenges........cccueeruiiiiiiieeiiecieceeeeee e 357

Administrative Procedure Act (APA) and Mandamus Actions ..........c.cccccveenneee. 358
Referral to an Immigration Court, De Novo Review, and Jurisdictional Issues...358

INA §245(K): ADJUSTMENT OF STATUS FOR BENEFICIARIES OF CERTAIN
EMPLOYMENT-BASED PETITIONS

by David N. Simmons 361

| 1 (o) oSO PRRRRR 361
SCOPE OF INA §245(K).eevreeiieiieeiie ettt ettt es 362
What Violations May Be EXCUSEA? .......ccceeviiirieiiieiieieceeeeeee e 362
What Violations Are Not EXCUSEA? .....cc.eeviiiiiiiniiiiiiiiiiecieeeeeeee e 363
Who May Benefit?.......coouiiiiiiieieceie et 363
Application Of INA §245(K)...ueeruieriieiieiieeieeie ettt 364
What Are the PrerequiSites?.......ccvevieiieeieeiierieeie ettt 364
Presence in the United States Pursuant to a Lawful Admission: INA §245(k)(1)
...................................................................................................................... 364

Less than 180 Days of Status Violations Following Admission: INA §245(k)(2)
...................................................................................................................... 365
Unauthorized EMployment..........c..cocvveeiieiniieeiieecieeeieeeee e 365

Failure to Maintain Lawful Status; Violations of Terms of a Nonimmigrant

VIES@. ittt et ettt sttt sttt e naees 366
Technical VIolations.........cccveeveeciierienie et eae e 368
L0701 1o] 11 R 107 4 USSR 368

Copyright © 2025. American Immigration Lawyers Association.



DETAILED TABLE OF CONTENTS XXV

AN INTRODUCTION TO F-1 REINSTATEMENT

by Dahlia M. French 369
Back@round ...........ooouieiiiiiieieeeeee e 369
Duration of F-1 Student Status ..........ccccoevievienieniieeesece e 370
Maintenance of F-1 Visa Status........ccocevvieriiiniiniieiiiiiececcceeeee e 371
F-1 Violations of Status .........cooiiiiiiiiinienieeeeeeee e 371
F-1 REINSTALEMENL ....veeviieiieeiieiiecie ettt ettt e e enseesseeenseenes 372
DSO RecomMMENAALION ....c.veeeieiieeiiieiieeiie ettt et see e e e enbeeeeens 374
Violation of Status Occurred No More than Five Months Prior....................... 374
No History of Repeat or Willful Violations of Status............ccccevvvervieniennnne. 375
Pursuing or Intend to Immediately Pursue a Full Course of Study .................. 375
Student Has Not Engaged in Unauthorized Employment.............cccccoevurennen.ne. 375
F-1 Student Not Deportable for Any Other Reason............ccoceeeeenieniinicnncen. 377
Student Must Demonstrate Status Violation Was Beyond Student’s Control..377
Student Will Encounter Extreme Hardship If Not Reinstated to F-1 Status.....378
Graduation While Reinstatement is Pending ............cccoeeveevveeciienieniecieeeeeeeee. 379
F-1 Reinstatement APProval ...........cccverieeieeniienieeie e 380
F-1 Reinstatement Denial...........ccocooiiiiiiniiiiiiieeeceeeee e 380
Alternatives to F-1 Reinstatement...........ccooeevieriiiiiienieniecieeseeeeeeseeeeens 380
CONCIUSION ..ottt ettt et e e eeteestaeesaeesbeesseesnaeense e saennnas 381

EXTRAORDINARY CIRCUMSTANCES FOR [STILL] EXTRAORDINARY TIMES:
EXCUSING LATE-FILED REQUESTS FOR CHANGES AND EXTENSIONS OF STATUS

by Robin O’Donoghue, Nicole Simon, and Robert H. Cohen ................... 383

FILING FOR NATURALIZATION WITH A DISABLED APPLICANT: SPECIAL ISSUES
YOU’RE LIKELY TO ENCOUNTER AND HOW TO OVERCOME THEM

by Tristan Gunn, Nicolas Chavez, and Hannah Vickner Hough.............. 389
INEEOAUCTION ...ttt e ettt e e e e etaesneeenseensee e 389
Reasonable Accommodations with USCIS for Naturalization Applicants With
Disabilities: Application Process and Interview Generally ..........cccoccvevveeiieninns 390

Examples of Reasonable Accommodations............c.ceeeveeevuieeeieeenieeeiieeeieeens 391
How to Request Accommodations............coccueeecuieieiieeeieeeiie e evee e 393
Challenging a Denial of an Accommodation Request...........ccccceevvevienniennene 393
English and Civics TeSt WailVer.......cccueevieiuierieeiieiiecie et 395
Oath WAIVET ...ttt et essaeenseesaessseenseennes 396

Copyright © 2025. American Immigration Lawyers Association.



XXVi THE WAIVERS BOOK, 5TH ED.

General Practice Pointers

...................................................................................... 398
POWET OF AtLOTTICY ...uveiiiiieiiee ettt e e eb e e sneeenns 398
EXiSting ATLA RESOUICES ......eeeuvieiieriieeieeieesiieeieeiteseeeaeesteeseeeseessaessaesnseenseenns 399

APPENDIX: TABLES OF INADMISSIBILITY, DEPORTABILITY, AND AVAILABLE

WAIVERS 401

SUBJECT-MATTER INDEX 415

Copyright © 2025. American Immigration Lawyers Association.



	Detailed Table of Contents

