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Sanctuary by Proxy
Vicarious Constitutional Protections for 
Noncitizens in Religious Institutions

Kristin Hommel*

Abstract: Although it has long been recognized that immigrants on U.S. soil 
enjoy many of the same constitutional protections as U.S. citizens, the extent to 
which immigrants enjoy First Amendment protections under the Free Exercise 
Clause is as yet unsettled. Following the rescission of the “safe spaces” directive 
and the subsequent increase in enforcement activities in religious settings, U.S. 
citizens and religious organizations have begun asserting their First Amendment 
privileges to vicariously extend protection to their immigrant congregants. This 
article examines First Amendment jurisprudence as it applies to both citizens 
and noncitizens, and discusses how, in the absence of any definitive case law, 
the vigorous exercise of constitutional rights by U.S. citizens could serve to 
extend de facto protections to immigrants.

Introduction

With the advent of the second Trump administration, the entanglement 
of free religious exercise with immigration has become ever more prevalent as 
the administration continues to roll out anti-immigration policies. Concern-
ingly, modern policy shifts are testing the limits of constitutional protections 
within church walls for immigrants and U.S. citizens alike. As the adminis-
tration ignores judicial rulings seeking to curb executive action, the rise of 
legislation like the Laken Riley Act,1 invocation of the Alien Enemies Act,2 
and the recision of “sensitive location” enforcement guidelines,3 urgent con-
stitutional questions are increasingly being raised about the scope of the Free 
Exercise Clause and the protections it affords congregants of all nationalities. 
Answers to these questions are particularly vital, given the dearth of case law 
decisively (dis)affirming a noncitizen’s rights to free expression under the First 
Amendment.4 

Current litigation reflects the growing tension that continues to build 
around the constitutional questions surrounding the intersection of immigra-
tion enforcement with religious free exercise principles. In its suit against the 
U.S. Department of Homeland Security (DHS), the Philadelphia Yearly Soci-
ety of Friends posits that the newly authorized practice of allowing Immigration 
and Customs Enforcement (ICE) agents to drag out congregants in the midst 
of religious services is “anathema to Quaker religious exercise.”5 Similarly, in 
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suing DHS for the same practice, the Mennonite Church—as well as numer-
ous other religious organizations that joined as plaintiffs—asserted that ICE 
engaging in immigration enforcement activities in church is “devastating to 
their religious practice” and “would shatter the consecrated space of sanctuary, 
thwart communal worship, and undermine the social service outreach that is 
central to religious expression and spiritual practice for Plaintiffs’ congregations 
and members.”6 By framing the issue as an infringement of the First Amend-
ment right to free exercise of religion, rather than challenging DHS’s right 
to engage in immigration enforcement, the plaintiffs in both cases effectively 
seek to cast an umbrella of protection over immigrant congregants in their 
churches by asserting the constitutional rights of their U.S. citizen members.

Importantly, this framing of the issue is perhaps one of the only means 
of challenging the DHS decision to scrap the “sensitive locations” guidelines; 
infused as it is with the power of the executive to engage in actions that protect 
the United States, it is unlikely that any other plaintiff demographic would 
have standing to challenge DHS’s authority to engage in ICE raids in religious 
spaces. Further, with the substantial jurisprudential precedent heavily favoring 
protection of the right to free exercise, the courts must necessarily conduct 
intense balancing tests to determine which right reigns supreme: the right to 
free exercise of religion, or the right to engage in immigration enforcement, in 
essence weighing the rights of the people against the powers of the president.

In exploring how the First Amendment can impute constitutional protec-
tions to noncitizens, this paper argues that when immigration enforcement in 
sacred spaces burdens the religious exercise of U.S. citizens, noncitizens may 
gain collateral protection under the First Amendment as a result. First, this 
paper begins by discussing the jurisprudential and legislative background of 
the constitutional conundrum challenging courts today, with a short analysis 
of the Free Exercise Clause, free exercise jurisprudence, and modern argu-
ments against constitutional protections for noncitizens, as expressed both 
through executive orders and current litigation. Second, the paper examines 
alternate measures that have been used in lieu of targeting “sensitive spaces” 
in explaining how the governmental purpose of immigration enforcement 
may be accomplished through other means. Third, the analysis turns to an 
examination of the chilling effects to a U.S. citizen’s free exercise of religion 
by ICE enforcement actions taking place in churches and other religious ven-
ues, affecting not only congregants but also clergy and other religious leaders. 
This section examines an array of ongoing and prior case law to demonstrate 
the long-held judicial paradigm that free expression must be protected both 
from overt attacks as well as through “subtle government interference.”7 This 
section includes an analysis of the level of coercion and the immediacy of 
prospective harm required in order to confer standing upon potential litigants 
who seek to wield their status as U.S. citizens as a shield protecting religious 
exercise and observance. Finally, the paper concludes with an analysis of the 
constitutional protections which, when extended to U.S. citizens claiming 
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First Amendment guarantees, tangentially incorporate foreign nationals who 
might not otherwise have standing to bring such claims. 

Background

An Overview of First Amendment and Free Exercise Jurisprudence

It is a long-held precept that the Free Expression Clause of the First 
Amendment protects beliefs but not religious conduct which contravenes 
public values.8 The quintessential protection of the Free Exercise Clause is the 
“right to engage in conduct that is motivated by the religious beliefs held by 
the individual asserting the claim.”9 However, later courts established that a 
distinction must be made between direct and indirect or incidental burdens 
on religious conduct; in the seminal case on the matter, Braunfeld v. Brown, 
the Supreme Court found that a Sunday closing law that indirectly impacted 
a Jewish business owner’s opening hours (since she was bound by her religious 
convictions to also remain closed on Saturdays) was an indirect burden that 
did not outweigh the government’s interest in a universal day of rest.10 In 
contrast, a law that required state officials to swear their belief in God consti-
tuted an actionable direct violation, since it obligated public officials to swear 
oaths purporting beliefs that they did not truly hold.11 However, as bright a 
line as this dichotomy may appear to be, this constitutional guarantee is far 
murkier in practice.

First Amendment and Free Exercise Jurisprudence as Applied to Citizens
Even if the free exercise of one’s religion is only indirectly impeded by a 

state or federal statute, that does not end the inquiry; if it is found that the 
purpose or effect of a law impedes one’s observance of the religion, then “that 
law is constitutionally invalid even though the burden may be characterized 
as being only indirect.”12 Importantly, these indirect burdens must impede 
one’s ability to freely exercise or observe one’s religion or engage in religious 
expression; if the burden is not upon the religion but rather some other aspect 
of the individual’s life, then there has been no infringement.13 

However, once it is found that the “purpose or effect of a law is to impede 
the observance of one or all religions . . . that law is constitutionally invalid 
even though the burden may be characterized as being only indirect.”14 In 
Sherbert v. Verner, for example, the Supreme Court found that where a plaintiff 
is ineligible for benefits solely on the basis of her religion, “the pressure upon 
her to forego that [religious] practice is unmistakable.”15 In contrast, where 
there is a rational basis for a statute that indirectly burdens an individual’s 
ability to freely exercise their religion, there has been found no constitutional 
violation.16 Particularly where competing constitutional or governmental 
interests are at stake (especially when the interest is national security), courts 
may tolerate some burdens on religious exercise. In Goldman v. Weinberger, for 
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instance, the Court provided significant deference to the needs of the military, 
even when those purported needs interfered with religious exercise.17 In Lyng 
v. Northwest Indian Cemetery Protective Ass’n, the Supreme Court stated that 
“[t]he Free Exercise Clause is written in terms of what the government cannot 
do to the individual, not in terms of what the individual can exact from the 
government,”18 supporting the principle that the impact upon the individual 
is crucial, but also recognizing that the individual may not dictate government 
activity. Where the governmental interest is tied to another constitutional 
right—for example, Equal Protection under the Fourteenth Amendment—
and where the government’s purpose cannot be accomplished through other 
means, the infringement upon religious exercise is permissible.19 

Interestingly, the Supreme Court has (perhaps hypocritically) found that, 
even where an entity’s religious exercise infringes upon Fourteenth Amendment 
principles, nevertheless, the government interest falls short where a statute fails 
to meet the requirements of neutrality and general applicability.20 In Fulton v. 
City of Philadelphia, the Court held that even where the “weighty” interests of 
equal protection and equal treatment are invoked, the policy must neverthe-
less be both neutral and of general applicability; where exceptions are made 
available under the policy—as in Fulton, where the non-discrimination policy 
specifically allows for exceptions—the government must provide a compelling 
reason as to its “particular interest in denying an exception to [one religious 
organization] while making them available to others.”21 Importantly, the Court 
expressed the rule in one simple sentence: “[S]o long as the government can 
achieve its interests in a manner that does not burden religion, it must do so.”22

First Amendment and Free Exercise Jurisprudence as Applied to Noncitizens
U.S. citizens naturally enjoy greater constitutional guarantees than non-

citizens.23 However, that is not to say that noncitizens do not benefit from the 
protections of the Constitution. Indeed, the Supreme Court in 1886 held that 
the protections of the Fourteenth Amendment “are universal in their applica-
tion, to all persons within the territorial jurisdiction” of the United States, and 
that “the rights of [noncitizen petitioners]  . . . are not less, because they are 
aliens and subjects of [a foreign government].”24 This principle as articulated 
in 1886 has been interpreted, expanded, and narrowed by subsequent courts. 
For instance, the Supreme Court has held that noncitizens benefit from the 
nondiscrimination provisions under the Equal Protection Clause of the Four-
teenth Amendment. As such, noncitizens may not be discriminated against in 
hiring, neither by the federal government,25 nor by individual states;26 similarly, 
they may not be discriminated against for state welfare benefits where the state 
conditions receipt of welfare upon possessing either U.S. citizenship or lawful 
permanent resident status.27 In so holding, the Supreme Court in Graham v. 
Richardson asserted that “whatever may be the scope of the constitutional right 
of interstate travel, aliens lawfully within this country have a right to enter 
and abide in any State in the Union on an equality of legal privileges with all 
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citizens under non-discriminatory laws.”28 In contrast, other rights have been 
withheld or modified for noncitizens. For example, noncitizens do not enjoy 
the same strength of protection as U.S. citizens with regard to ownership 
of real property, residence rights, and employment opportunities (as some 
employment opportunities may be withheld if there is a compelling justifica-
tion, such as national security).29

When the inquiry approaches First Amendment rights to freedom of 
speech and free exercise of religion, the answer is often veiled in a murky 
realm of twilight, with the courts often divided on the issue. Although the 
Supreme Court has previously held that freedom of speech under the First 
Amendment is accorded to “resident aliens” living within the country,30 there 
is scant precedent extending that same right to noncitizens who might not be 
characterized as possessing roots that are “deeply fixed in this land.”31

Modern-day courts are actively grappling with this issue in light of vari-
ous immigration policies pursued by the second Trump administration, with 
some modern federal courts acknowledging that “First Amendment protec-
tions have long extended to noncitizens residing within the country.”32 Some 
courts have inferred that, in all instances where “the People” are referred in the 
Bill of Rights, that definition includes all “persons who are part of a national 
community or who have otherwise developed sufficient connection with this 
country to be considered part of that community.”33 This “sufficient connec-
tion” characterization appears to be broader than the “deeply fixed [roots]” 
standard established by the Bridges v. Wixon court in 1941, such that lawful 
permanent residency might not be required in order to demonstrate such a 
“sufficient connection” to be “considered part of that community.”34 

This logic has been followed in the Seventh Circuit, where the Court 
required the noncitizen to show “substantial connections” with the United 
States in order for protections under the Bill of Rights to attach; significantly, 
it did not require the noncitizen to be a lawful permanent resident.35 Some 
courts have gone further and outlined de facto factors for determining the 
existence of a substantial connection. For instance, even where an alien does 
not possess a visa or lawful permanent resident status, the Fifth Circuit found 
that she nevertheless has developed a “substantial connection” where she 
possesses valid travel documents (such as a border-crossing card), acquiesces 
to the U.S. system of immigration, and where otherwise the “nature and 
duration of [the noncitizen’s] contacts with the United States” demonstrate 
a “voluntary acceptance of societal obligations” within the United States.36 
Indeed, the Supreme Court appeared to imply the same in United States v. 
Verdugo-Urquidez, when it conversely found that, because the noncitizen-
appellee in question “had no previous significant voluntary connection with the 
United States,” he could not avail himself of case law extending Bill of Rights 
protections to noncitizen aliens.37 

As for the applicability of the First Amendment’s Free Exercise Clause 
to noncitizens, courts are divided on whether noncitizens have standing to 
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bring suits against government infringements on their free exercise of religion, 
and indeed, this issue has been seldom broached in federal court. In a First 
Amendment case involving a noncitizen’s political speech, the U.S. District 
Court for the District of Massachusetts recently asserted that “noncitizens 
lawfully present in the United States have at least the core rights protected by 
the First Amendment.”38 Significantly, a California district court found that, 
even when a noncitizen is in removal proceedings, “the values underlying the 
First Amendment require the full applicability of First Amendment Rights,”39 
implying that even where there might be a rational governmental purpose, 
noncitizens still benefit from the protections of the First Amendment. 

In sum, this issue remains an unsettled question, with the courts taking 
different approaches to free exercise as it applies to noncitizens. Although it 
appears that most courts agree that noncitizens with a “sufficient connection” to 
the United States benefit from First Amendment protections, most preceden-
tial decisions have only addressed the issue from the freedom of speech angle 
without considering either religion clause. Importantly, some courts have held 
that not only do foreign nationals possessing “sufficient connections” to the 
United States benefit from First Amendment freedom of speech protections, 
but also that the First Amendment “also protects U.S. citizens’ right to hear 
those foreign nationals’ [protected] speech.”40 As such, it will be interesting to 
see if a court may find that the same applies to free exercise; that is, that U.S. 
citizens have the right to associate with and engage in religious activities with 
noncitizens without ICE’s shadow darkening their doorstep.

Indeed, given that the established case law protects the right of U.S. citizens 
to hear the protected speech of noncitizens, there is a strong argument that 
U.S. citizens have the right to participate in religious exercises led by noncitizen 
clergy members and religious leaders. If accepted by a court, citizen congregants 
would then have the power to exercise their First Amendment rights to extend 
protection over noncitizen religious leaders who might be the target of ICE 
enforcement. In effect, in such a scenario, both noncitizen congregants and 
noncitizen clergy/religious leaders would benefit from the First Amendment 
invocation of U.S. citizens on both sides of the religious altar.

First Amendment and Free Exercise Jurisprudence as Codified by Congress
In 1993, Congress codified the Religious Freedom and Restoration Act 

(RFRA),41 which “prohibits the federal government from imposing substantial 
burdens on religious exercise, absent a compelling interest pursued through the 
least restrictive means.”42 Those who assert a viable claim under the RFRA are 
entitled to “appropriate relief,” including “damages against government officials 
in their official capacities.”43 Immediately prior to the RFRA, the Supreme 
Court had determined that if a law is neutral or generally applicable, then 
it is constitutionally tolerable even where it burdens or prohibit religious 
exercise and even in the absence of a compelling government interest.44 Con-
gress countered this holding through the passage of the RFRA, reinstating 
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the compelling interest test for laws that substantially burden an individual’s 
religious exercise.45 

To bring a challenge under the RFRA, a claimant bears the burden of 
proving three threshold elements: (1)  the governmental action or policy 
impedes one’s religious exercise, (2) the religious exercise “is grounded in a 
sincerely held religious belief,” and (3) there is a substantial burden upon the 
exercise arising from the policy or action.46 Courts have defined a “substantial 
burden” as one that “exists when government action puts ‘substantial pressure 
on an adherent to modify his behavior and to violate his beliefs.’”47 Once the 
claimant has established a prima facie RFRA violation, “the burden shifts to 
the government to demonstrate that the government interest is compelling, 
and its action is the least restrictive means.”48

There has been substantial debate as to who constitutes a “person” who 
may seek redress under the RFRA. In Burwell v. Hobby Lobby Stores, Inc., 
for example, the Supreme Court grappled with whether a corporation fell 
within the meaning of a “person” under the RFRA (ultimately finding in the 
affirmative).49 In Rasul v. Myers, the U.S. Court of Appeals for the District 
of Columbia analyzed interpretations of “person” by the Supreme Court at 
the time of RFRA’s enactment and determined that, as a matter of statutory 
interpretation, the noncitizen appellants were not persons falling within RFRA’s 
protections.50 Importantly, the Rasul majority relied upon case law, some of 
which was nearly 60 years old at that time,51 which discussed whether the Fifth 
Amendment “person” included nonresident aliens detained at Guantanamo 
Bay, with the Court’s decision turning on the “foreign policy complexities of 
allowing aliens [not present on U.S. soil] to assert constitutional rights.”52 The 
Rasul court used its interpretation in Johnson v. Eisentrager of a Fifth Amend-
ment “person” as justification for the conclusion that Congress did not intend 
for nonresident aliens to qualify as protected persons under the RFRA.53 The 
Rasul concurrence, in contrast, dissented against the majority’s holding “that 
the term ‘person’ limits the scope of the RFRA,” arguing that true application 
of the applicable canon of statutory construction required an examination of 
a word’s “ordinary, contemporary, common meaning.”54

Importantly, when the D.C. Circuit asserted that “nonresident aliens[ ] do 
not qualify as protected ‘person[s]’ within the meaning of [RFRA],”55 it appears 
likely that when the court referred to a “nonresident alien,” it was referring to 
immigrants who are neither lawful permanent residents (i.e., immigrants who 
do not possess a “green card”) or those who fail the “sufficient connection” test 
described above. Indeed, this seems to be the federal understanding of this 
term of art.56 With this understanding of the holding, the question remains 
unsettled whether a resident noncitizen, specifically a noncitizen who does not 
possess a green card but has “substantial connections” to the United States, is 
a protected person under the RFRA.

In contrast, in a 2017 Tenth Circuit case, although the U.S. District 
Court for the District of New Mexico did not necessarily reach the question 
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of whether a noncitizen constituted a “person” within the meaning of the 
RFRA, it did conclude summarily in a footnote that “‘persons’ in the United 
States immigration system have RFRA rights.”57 Notably, the court did not 
rely on any precedent for this conclusion, nor did it define what it means to 
be “in the immigration system.” Further, in Salesian Soc’y v. Mayorkas, the U.S. 
District Court for the District of Columbia analyzed and arrived at a hold-
ing for three noncitizens’ RFRA and First Amendment Free Exercise claims 
without ever raising a question as to standing of the plaintiffs as a qualified 
“person.”58 Presumably, the court assumed RFRA standing because the primary 
named plaintiff, the Salesian Society religious order, easily constituted a person 
under the Hobby Lobby precedent, which identified a “person” as “corpora-
tions, companies, associations, firms, partnerships, societies, and joint stock 
companies, as well as individuals.”59 If true, then argument for the expansion 
of constitutional protections (including through the RFRA) to noncitizens by 
merit of claims made by U.S. citizen “persons” begins to take clearer shape. 

Once standing, a substantial burden, and a compelling government inter-
est have been established and identified, the question then turns to whether 
the government policy constitutes the least restrictive means of accomplishing 
its interest.

The Declaration of an Invasion as a Tool for Eroding Constitutional 
Protections for Noncitizens 

Arguments against the existence of constitutional protections for non-
citizens have gained traction among the Trump administration, leading 
to the issuance of multiple executive orders that seek to undermine even 
well-established constitutional principles applying to noncitizens. Perhaps 
chief among these is the presidential proclamation declaring the existence of 
an ongoing invasion at the southern border,60 a weighty invocation that, if 
accepted, makes available to the president numerous powers and authorities, 
including the authority to take measures to repel the alleged “invasion” and 
to “take care” that the laws of the United States are faithfully executed.61 In 
the proclamation, the Trump administration explicitly invokes these authori-
ties to “suspend[ ] the physical entry of aliens involved in an invasion into 
the United States across the southern border until [President Donald Trump] 
determine[s] that the invasion has concluded.”62 In the same proclamation, 
Trump also ordered DHS and the Secretary of State to aggressively engage in 
deportation and immigration enforcement actions until the “invasion at the 
southern border has ceased.”63

The rationale for declaring an invasion essentially comes down to two 
issues with the immigration system: information gaps when processing new 
entrants, and a system overwhelmed by the number of unauthorized entrants 
at the southern border.64 These issues, the administration claims, create such 
national security concerns that the president is “necessarily” authorized to 
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“prevent the physical entry of aliens involved in an invasion into the United 
States, and to rapidly repatriate them to an alternative location.”65 

To that end, the Trump administration invoked the Alien Enemies Act 
on March 14, 2025, as a means of facilitating speedy deportations of alleged 
gang members,66 often without conducting hearings to ensure adequate due 
process.67 By characterizing the present and arriving population of unauthor-
ized immigrants as “invaders,” the administration effectively seeks to erode 
constitutional protections—including, most importantly, due process—for 
noncitizens under the guise of national security.68 For example, the administra-
tion suggested that it may take the extreme step of suspending habeas corpus 
for detained noncitizens,69 an action that may only be suspended in times of 
rebellion or invasion.70 

Most relevant to this paper, the categorization of the situation as an 
“invasion” on the southern border spurred the administration to rescind on 
day one71 a 2021 Biden Policy that directed ICE and DHS to refrain from 
engaging in enforcement activities at certain protected areas, including places 
of religious worship.72 Indeed, in a statement issued by a DHS representa-
tive, the administration affirmed that the rescission was “essential to ending 
the invasion of the U.S. southern border,”73 a direct reference to the Invasion 
Proclamation also issued on day one.74 By framing the issue as a dire matter 
of public welfare, the administration is capitalizing on the president’s consti-
tutional powers, as well as the authority granted to him by the Alien Enemies 
Act, to erode constitutional protections for unauthorized immigrants in the 
name of national security.

Current Litigation Surrounding the Intersection of the Free Exercise Clause 
and Immigration Enforcement

As a result of ICE’s increasing encroachment upon religious spaces, several 
actions have been filed by religious organizations and entities, which in effect 
cast a wing of protection over noncitizen congregants by merit of constitu-
tional violations to U.S. citizens. Although they vary slightly in their precise 
arguments, religious litigants have asserted that their ability to freely exercise 
their religion has been “chilled” because of ICE enforcement activities within 
religious spaces.75 

In light of the scant precedent discussing the existence, breadth, and 
veracity of free exercise rights of noncitizens, it is particularly important to 
note that the cases at bar argue not for the expansion of First Amendment 
protections to noncitizens, but instead that it is the right of the devout U.S. 
citizen to minister to the immigrant as part of their religious practice.76 In pursu-
ing this argument, the litigants in the following cases aim to achieve judicial 
recognition of a religious organization’s constitutional right to minister to 
noncitizens without fear.
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In the first of these cases, Philadelphia Yearly Meeting of the Religious 
Society of Friends v. U.S. Department of Homeland Security (hereinafter Society 
of Friends), the plaintiffs argue that “attending religious services is at the very 
heart of the guarantee of religious liberty.”77 Importantly, however, the Society 
of Friends does not argue that noncitizens possess this right, but rather that 
the new policy allowing ICE to conduct enforcement activities in religious 
spaces (hereinafter referred to as the “2025 Policy”) constitutes a “direct[ ] 
interfere[nce] with Plaintiffs’ religious exercise”78 specifically because “[d]eter-
ring immigrants from worshipping in-person” prevents Quakers from engag-
ing in what they call an “essential component” of worship; namely, a diverse, 
communal worship experience.79 Further, the Society of Friends alleges that 
the 2025 Policy “affect[s] Quakers personally, viscerally, emotionally, and 
theologically” because “[p]acifism is deeply ingrained in the Quaker faith,”80 
and therefore the Society of Friends asserts that it and its joint plaintiffs cannot 
freely exercise their religion because, by continuing to conduct worship ser-
vices, they may “[k]nowingly [be] putting a person in harm’s way or subjecting 
them to the possibility of a violent encounter with an armed law-enforcement 
officer.”81 This, the Society of Friends argues, “would violate Quaker beliefs 
in peace and nonviolence” and “thus significantly hamper Plaintiffs’ ability 
to exercise their faith.”82

The District Court of Maryland, in enjoining immigration enforcement 
activities at churches, found that the 2025 Policy will “substantially burden” 
the plaintiffs’ free exercise under the RFRA because it will “impose substan-
tial pressure on Plaintiffs to modify their behavior by preventing them from 
worshipping with a larger and more diverse group of congregants and thereby 
inhibiting their exercise of central facets of their respective religions.”83

In Mennonite Church USA v. U.S. Department of Homeland Security, the 
plaintiffs similarly assert that a foundational tenet of the principles held by the 
various religions held by the plaintiffs all center around one common belief: 
that it is the duty of the believer to minister to, support, and worship with 
immigrants and other disenfranchised communities.84 Therefore, the litigants 
assert that the 2025 Policy “will violate the sanctity of their worship space 
and disrupt congregants’ ability to worship without fear,” not least because 
the churches are “in the impossible position of choosing whether to freely 
carry out their religious mission, putting congregants and those they serve 
at risk of arrest or deportation.”85 Indeed, some of the plaintiffs assert that 
immigration activities in a worship space amount to a “sacrilegious” offense.86 
The plaintiffs point to reduced attendance at worship services immediately 
following the rescission of the 2021 Biden Policy, as well as the “immigration 
enforcement blitz” conducted during the first week of the new administra-
tion, as evidence of tangible and imminent threatened harm,87 requesting 
that the court immediately enjoin enforcement of the 2025 Policy during the 
pendency of the litigation.
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Unlike Society of Friends, however, the U.S. District Court for the District 
of Columbia found that the plaintiffs lacked Article III standing, finding that 
the fears expressed by the plaintiffs and the harms alleged were speculative 
in nature, and that the affidavits offered in support of their positions were 
“conclusory, second-hand, and limited in nature.”88 The court thus did not 
have occasion to reach the Free Exercise question. Since this decision, how-
ever, the “speculative harm” so flippantly disregarded by the District Court 
has materialized, with some churches reporting that attendance at Spanish-
speaking parishes has gone down by 50 percent since the rescission of the safe 
spaces guidelines.89

The result of these disparate decisions is that ICE is bound by the Maryland 
court order only as to 1,400 locations within 36 states, where it must abide by 
the 2021 Biden-era memorandum when conducting enforcement activities at 
protected places; in all other locations in any of the other 14 states not covered 
by Society of Friends, the 2025 Policy controls.90 As immigration enforcement 
in sacred spaces continues to accelerate, new challenges to the new directives 
have sprung up, and remain pending in federal court.91

Analysis

Standing and “Substantial Burden” Under the RFRA

Having discussed the contours of RFRA protection and its ambiguity 
regarding noncitizens, the question then turns to how courts might actually use 
previous decisions—as well as the plain language of the RFRA and its legisla-
tive context—to shield religious institutions from immigration enforcement 
activities when that practice would necessarily result in a burden to noncitizens 
and U.S. citizens alike. As discussed above, the RFRA protects any person 
whose religious exercise is substantially burdened by the government, particu-
larly where the governmental interest can be accomplished through means 
that do not burden religion.92 It is an unsettled question whether noncitizens 
with demonstrable “substantial connections” to the United States qualify as 
a “person” for RFRA purposes. Although it is well-settled that associations, 
societies, and organizations fall within the definition of a “person” under the 
RFRA,93 the ambiguity that Society of Friends and Mennonite Church sought 
to address is whether a RFRA “substantial burden” exists when ICE policy 
permits immigration enforcement actions at and during religious ceremonies, 
indirectly suppressing a congregation’s ability to conduct services, minister to 
immigrants, or maintain safe spaces where congregants can gather without fear.

Litigation challenging such enforcement activities has, as discussed above, 
been met with varied results. However, Mennonite Church’s unfavorable deci-
sion hinged primarily on the plaintiffs’ lack of standing absent more concrete 
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and less speculative injury.94 And indeed, the jurisprudence acknowledges that 
the threatened harms alleged by the Mennonite Church plaintiffs—declining 
attendance, inability to engage in activities mandated by their genuinely-
held beliefs (such as immigrant support services), and inability to gather for 
communal worship services—can constitute a substantial burden under the 
RFRA.95 This precise principle was recognized by the U.S. District Court for 
the District of Maryland in Society of Friends. The court here found that “the 
2025 Policy effectively compels Plaintiffs to engage in worship with a smaller 
congregation and with fewer immigrants, even though their beliefs call for 
worship with as large and diverse a community as possible.”96 The court even 
found that where the alleged harm was mere inability to serve the immigrant 
community, the individual plaintiff had established a substantial burden.97 

Therefore, the true question at bar is how immediate must the risk of 
the substantial burden be for a religious plaintiff to have standing to allege a 
violation under the RFRA? Interestingly, Society of Friends successfully sued 
for an injunction of the 2025 Policy nearly two months before the U.S. 
District Court for the District of Columbia issued its decision in Mennonite 
Church, and yet the primary rationale for denying the requested injunction 
in Mennonite Church was the alleged “speculative nature” of the threat to the 
plaintiffs’ religious exercise, despite evidence of concrete injury.98 Therefore, 
there seems to be a split as to the question of immediacy. 

However, this author posits that on appeal, the Mennonite Church plaintiffs 
will likely succeed on the merits.99 The court in Mennonite Church erred in 
finding that the harm was too speculative to constitute a substantial burden, 
for the RFRA does not require that direct harm actually occur. Rather, it is 
enough that the government policy places “substantial pressure” on a claimant 
to modify or abandon a protected religious practice or exercise.100 Here, the 
2025 Policy authorized ICE to engage in enforcement activities in religious 
spaces, and the chilling effect on churches was immediately tangible.101 Churches 
are increasingly reporting that attendance at services is dropping, particularly 
among their immigrant congregants,102 religious institutions have begun 
modifying the format of their worship services to encourage attendance,103 and 
there are multiple instances of ICE seizing congregants as they leave worship 
services,104 in one case even brandishing a rifle at a pastor as they did so.105 As 
immigration enforcement activities have accelerated in the months following 
Mennonite Church, the types of harm alleged by the Mennonite Church have 
transformed from speculative to actual for other religious sects, making it more 
likely that a challenge to the Mennonite Church decision may face greater suc-
cess as religious expression for more and more populations is suppressed.106 

The case law is clear: When a government policy coerces individuals to 
refrain from engaging in a protected religious exercise, then the government 
bears the burden of demonstrating that the compelling government interest 
for that policy cannot be accomplished through alternative means that do not 
burden religious exercise.107 And now, far from the “speculative harm” upon 
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which the Mennonite Church based its dismissal, ICE is increasingly target-
ing congregants on ingress and egress from religious sites, intimidating clergy 
and staff into submission,108 arresting immigrants in church parking lots and 
during preschool pickups,109 and some even attempting arrests during wor-
ship services.110 The effect of the 2025 Policy has palpably and quantifiably 
affected the ability of religious institutions to engage in protected religious 
exercise. Indeed, the threat has become so pervasive that Catholic churches 
have begun excusing congregants from their obligation to attend Mass for 
those who fear being targeted by immigration raids.111 Therefore, the 2025 
Policy has, in fact, placed a substantial burden on religious entities’ right to 
free exercise by merit of the threat upon these institutions.

The RFRA Provides Religious Institutions with Standing Even 
When the Policy Is Facially Neutral

There is strong case precedent supporting the argument that government 
policies that appear facially neutral may nevertheless have a discriminatory 
effect on religious practice. For example, in Church of the Lukumi Babalu Aye 
v. City of Hialeah, the Supreme Court struck down city ordinances that were 
neutral on their face, but which clearly targeted religious practices—in this 
case, animal sacrifice by practitioners of Santeria, a religion loosely derived from 
Christianity, which was brought to Florida by migrants from Cuba.112 Despite 
the general wording of the ordinances, the Court held that the ordinances were 
neither neutral nor generally applicable, finding that the government action 
did not “advance interests of the highest order,” nor was it “narrowly tailored 
in pursuit of those interests.”113 

Similarly, the 2025 Policy burdens religious organizations indirectly and 
substantially by chilling attendance, coercing churches to modify or com-
pletely abstain from conducting worship services, and interfering with the 
religious organizations’ ability to engage in religious exercises that stem from 
their genuinely held beliefs. While the 2025 Policy does not explicitly target 
religious institutions, it does specifically revoke protection of religious spaces 
that were previously in place; further, it has had a chilling effect on congrega-
tional worship and ministry to immigrants, which forms a core tenet of many 
faiths. This indirect suppression falls squarely within the type of government 
action that the Lukumi court condemned, and should raise serious concerns 
under the Lukumi framework. Specifically, the government action here is not 
narrowly tailored to pursue the interests of the executive in ensuring national 
security, and thus cannot justify the tangible chilling effect on church atten-
dance and upon churches’ ability to exercise their core beliefs. Even if it is 
not the clear intent of the administration to burden the religious exercise of 
religious organizations, courts cannot ignore that the effect of the 2025 Policy 
impermissibly infringes their religious exercise all the same. 
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Further, in Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, the 
Court ruled that even where a serious government interest like preventing 
illicit drug use is in contention, the government interest must give way to the 
religious exercise unless the government demonstrates that no less restrictive 
alternative exists to accomplish the governmental goal.114 Importantly, the 
Court held that even though the drug in question, hoasca, had been placed 
under Schedule I in a statute regulating “exceptionally dangerous” drugs,115 
this congressionally mandated categorization did not relieve the government 
of its obligation to demonstrate that the policy was the least restrictive means 
of accomplishing the government’s goal.116 The Court reasoned that the 
government’s argument, in essence, was circular: “[M]ere invocation of the 
general characteristics of [the statute] cannot carry the day,” for the fact that 
Congress determined a certain drug should be severely restricted “does not 
provide a categorical answer that relieves the Government of the obligation 
to shoulder its RFRA burden.”117 

Likewise, the government cannot rely solely upon the provisions of the 
Immigration and Nationality Act, nor the language of the 2025 Policy, nor the 
mere declaration of an invasion to categorically excuse itself from its RFRA 
burden of demonstrating that the 2025 Policy is the least restrictive means of 
accomplishing its goals; the government must demonstrate that the interests 
of the 2025 Policy could not be accomplished through less restrictive means. 
The government’s general interest in immigration enforcement is simply 
insufficient on its own.

Success in This Arena May Confer Further Derivative Benefits in 
Other Contexts

Should churches successfully assert that the RFRA protects their right to 
minister to the noncitizen demographic, further questions might arise about 
the scope of those protections. For example, if the 2025 Policy is found to 
be a violation of the RFRA as it applies to enforcement actions in religious 
institutions, could this also confer derivative protections and standing on 
noncitizens to directly challenge ICE enforcement activities during other 
activities associated with religious exercise? Similarly, could these principles 
potentially be extended to other, previously protected “safe spaces”?118

As previously discussed, courts have occasionally acknowledged and pro-
tected the rights of listeners or participants to hear protected speech made by 
noncitizens, suggesting that constitutional protections sometimes cast a net 
of protections beyond the speaker himself to also encompass those in mere 
participatory roles;119 thus, a derivative impact has been recognized in similar 
arenas. It might therefore be but a small step to apply similar reasoning to 
noncitizens who seek to engage with constitutionally protected institutions, 
such as churches, in the context of religious practice.
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For example, if Society of Friends and Mennonite Church succeed in expand-
ing the bounds of free exercise to include the demographic of their congregants, 
could RFRA protections also extend to nonprofit organizations whose mission 
is to minister through provision of social services (such as shelters, outreach 
programs created by churches, or nonprofits providing resettlement aid to 
asylum seekers)? Alternatively, could a noncitizen religious leader—such as a 
pastor, imam, rabbi, etc.—invoke a similar derivative protection if his or her 
deportation chills U.S. citizens’ ability to worship communally? 

These open questions suggest that the current RFRA litigation could 
serve as a foothold for creating broader vicarious protections for noncitizens 
in other contexts beyond traditional religious practice. Therefore, Society of 
Friends and Mennonite Church could, hypothetically, pave the way for religious 
institutions in varied contexts that are able to demonstrate that their religious 
exercise is tightly interwoven with the ability to interact with and minister to 
the immigrant population.

Conclusion

Although immigrants doubtless possess constitutional rights when they 
have established a “substantial connection” to the United States, the govern-
ment interest in immigration enforcement and national security likely justifies 
the infringement of an immigrant’s First Amendment rights under the Free 
Exercise Clause, since the government is permitted to “make rules which would 
be unacceptable if applied to citizens.”120 However, when a religious entity 
asserts that ministry to immigrants is a genuinely held tenet of its faith and 
demonstrates that a government immigration policy substantially burdens the 
religious organization’s ability to engage in the activity, the likelihood of success 
increases. Although courts are currently split on the immediacy of the threat 
to religious activity, the argument has solid jurisprudential support. However, 
with the rise of enforcement activities taking place in sacred religious spaces, 
it may be that the question of immediacy may be considered a moot point. 
Further, because the government has successfully engaged in immigration 
enforcement activities for more than a decade without breaching the religious 
space, the government will likely find it difficult to justify a finding that its 
interest cannot be accomplished through alternative means. 

As the aforementioned cases proceed through the legal system, it is likely 
that courts will strengthen the sanctity of religious spaces, thereby casting 
an umbrella of protection over noncitizen congregants as a result. Whether 
derivative protections might be extended to noncitizens in other constitutional 
spaces remains a question for the courts to decide. Ultimately, however, the 
constitutional sanctity of the church must remain inviolate from the reach of 
civil enforcement where less restrictive alternatives exist.
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