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Executive Innovation and Statutory 
Constraint
�e Legal Viability of the Trump Gold Card

Divij Kishore*

Abstract: �is article examines the Trump Gold Card program as an exercise 
of executive authority in immigration law. �e article evaluates the program’s 
design and its risk of legal challenge. It argues that the program departs from 
congressionally authorized employment-based pathways, raises unresolved 
administrative law concerns, and considers the limits of executive power under 
the Immigration and Nationality Act.

Introduction

�e executive branch has long exercised substantial discretion in the 
administration of immigration laws.1 �at discretion, however, operates within 
a statutory framework established by Congress through the Immigration and 
Nationality Act (INA).2 In the �rst 12 months of its second term, the Trump 
administration announced a new immigration pathway—branded by the 
administration as the “Trump Gold Card”—that purports to provide a route to 
lawful permanent residence for foreign nationals who make substantial �nan-
cial contributions to the federal government.3 Unlike existing employment-
based and investment-based immigrant visa programs, the Trump Gold Card 
purports to emerge from executive action alone rather than implementing a 
statutory framework backed by express congressional authorization.4

�is article examines whether the Trump Gold Card can �t within the 
statutory structure of U.S. immigration law. Speci�cally, it discusses the pro-
gram’s legal foundation, administrative layout, and operational highlights. 
�e article evaluates the extent to which the Trump Gold Card departs from 
congressionally established immigrant visa categories. �e Trump Gold Card 
raises substantial statutory and administrative law concerns. �is is because it 
conditions access to lawful permanent residence on the transfer of a signi�cant 
sum to the federal government, characterized in current program materials 
as an irrevocable “gift”5 to the Department of Commerce, while simultane-
ously creating an expectation of immigration-related bene�ts. In doing so, it 
blurs the line between a donative transfer and a transaction with elements of 
consideration, all without a clear statutory basis or the procedural safeguards 
typically required for administrative action of this scope.6 While the article 



76 AILA Law Journal [8:75

brie�y touches on the comparison between the EB-5 Program and the Trump 
Gold Card, it does not discuss this at length. 

�e INA establishes a comprehensive statutory framework governing 
employment-based immigration, including clearly delineated eligibility 
criteria, numerical limits, and allocation mechanisms.7 �e statute allocates 
approximately 140,000 employment-based immigrant visas annually, a �gure 
that includes both principal applicants and their derivative bene�ciaries.8

Within this overall cap, EB-1 and EB-2 preference categories each receive 28.6 
percent of available visas, resulting in a limited number of visas allocated to 
individuals qualifying under these classi�cations.9 �ese categories are further 
subject to per-country limitations, and in practice, demand frequently exceeds 
available visa numbers, resulting in persistent backlogs and delays in immigrant 
visa availability. Congress has expressly authorized discrete employment-based 
immigrant categories, including the EB-1 classi�cation for individuals of 
extraordinary ability and certain multinational executives, the EB-2 classi�ca-
tion for advanced degree professionals and individuals whose work serves the 
national interest, and the EB-5 Immigrant Investor Program, which permits 
permanent residence based on qualifying capital investment and job creation.10

Each of these pathways is grounded in a�rmative statutory authorization 
and re�ects Congress’s considered judgment as to the conditions under which 
employment-based immigrant visas may be issued.11 By contrast, the Trump 
Gold Card does not correspond to any congressionally enacted immigrant 
classi�cation. Rather than establishing eligibility criteria through statute, it 
conditions access to immigrant visa adjudication on the making of a substantial 
�nancial gift to the federal government, without express authorization in the 
INA for such a mechanism. 

Courts have consistently recognized that executive discretion in immigra-
tion, while substantial, must operate within the bounds set by Congress.12 �e 
absence of a statutory basis for a gift-based immigrant pathway therefore raises 
threshold questions concerning the scope of executive authority under the INA.

Legal and Administrative Origins of the Trump 
Gold Card

�e Trump Gold Card program emerged through a series of executive com-
munications beginning in early 2025,13 initially framed as a policy response to 
perceived limitations in existing employment-based and investor visa pathways. 
Early public statements suggested a program that would operate alongside, 
or as an alternative to, the EB-5 Immigrant Investor Program, but without 
the statutory requirements tied to investment in a commercial enterprise or 
job creation.14 Subsequent executive action formalized the concept as a dis-
tinct pathway, administered through coordination among the Department of 
Commerce, Department of State, and Department of Homeland Security,15
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and premised on a substantial financial contribution characterized as a “gift” 
to the United States.

In its current form, unlike the EB-5 program, which is expressly authorized 
by statute and subject to detailed regulatory requirements, the Trump Gold 
Card appears to draw upon existing employment-based immigrant visa clas-
sifications, particularly EB-1 and EB-2,16 without clear statutory direction as 
to how eligibility criteria within those categories are to be satisfied. Notably, 
the program does not purport to operate through EB-3 or EB-4 preference 
categories,17 which are generally tied to employer sponsorship, labor certifica-
tion requirements, or specific statutory classifications, including special immi-
grant categories defined by Congress. It is also important to note that while 
EB-4 includes a range of distinct classifications, these are themselves grounded 
in express statutory provisions rather than administrative discretion, and do 
not function as a residual or catchall category18 capable of accommodating a 
new, contribution-based pathway.

This evolution from an initially conflated or adjacent concept to EB-5 
into a program positioned within the employment-based visa framework 
underscores the central legal question presented by the Trump Gold Card:19 
whether the executive branch may introduce a wealth-based pathway to lawful 
permanent residence by leveraging existing visa categories that were designed to 
reward extraordinary ability, advanced professional qualifications, or national 
interest contributions, rather than financial transfers to the government.

The Trump Gold Card does not appear in the INA.20 Instead, it relies on 
an executive order21 that directs federal agencies to implement a process allow-
ing certain foreign nationals to seek immigrant visa consideration following a 
substantial financial contribution. On the other hand, the EB-1, EB-2, or EB-5 
immigrant visa categories are expressly authorized and defined by statute.22 

As an administrative matter, an initiative of this scope would ordinarily 
be expected to be implemented through notice-and-comment rulemaking. 
At the very least, the action must be supported by a final rule implementing 
the program through notice-and-comment rulemaking because it purports to 
establish new eligibility criteria and materially affect immigrant visa allocation, 
both of which constitute substantive rulemaking under the Administrative 
Procedure Act.23 At the time of this writing, U.S. Citizenship and Immigration 
Services (USCIS) has not promulgated regulations implementing the program 
through notice-and-comment rulemaking under the Administrative Procedure 
Act.24 The absence of formal regulations means that the program is currently 
operationalized primarily through form instructions and agency guidance. This 
mode of implementation is unusual for an initiative that purports to affect 
immigrant visa allocation, eligibility standards, and processing procedures.

In practice, the program appears to function as an administrative gateway 
through which applicants may seek evaluation under existing EB-1 (extraor-
dinary ability) or EB-2 (national interest waiver) standards.25 This structural 
choice is central to the legal questions raised by the program, including whether 
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the executive branch may condition access to immigrant visa adjudication 
on a �nancial contribution not authorized by statute, whether existing EB-1 
and EB-2 classi�cations may be used to accommodate applicants who do not 
independently satisfy their statutory criteria, and whether such a framework is 
consistent with the INA’s allocation of authority to Congress over the creation 
and de�nition of immigrant visa categories.

Petition Structure and Procedural Design

Under the current framework, an individual seeking a Trump Gold Card 
must make an unrestricted, unconditional, and non-refundable �nancial con-
tribution of $1 million to the U.S. Department of Commerce (purportedly 
pursuant to Commerce’s gift-acceptance authority), or alternatively have an 
organization contribute $2 million on the applicant’s behalf.26 However, the 
ultimate disposition, allocation, and oversight of such funds remain unde-
�ned in any statute, regulation, or formal agency guidance.27 Only after the 
contribution is made may the applicant �le a petition using Form I-140G.

Several aspects of this structure diverge from established employment-
based immigration practice.

First, the �nancial contribution is not contingent on petition approval. 
�ere is no escrow mechanism, refund provision, or statutory safeguard in 
the event of denial, prolonged delay, or program suspension. �e contribu-
tion must be made prior to adjudication, placing the full �nancial risk on the 
applicant. �is framework should be distinguished from other employment-
based immigrant visa processes where pre-�ling costs such as labor market 
testing under the Program Electronic Review Management (PERM) system 
are ancillary to a statutory adjudication process and do not themselves con-
stitute the basis for eligibility or access to immigrant visa consideration.28 By 
contrast, in the Trump Gold Card program, the �nancial contribution func-
tions as a threshold condition to access the adjudicatory process, magnifying 
both the magnitude and the legal signi�cance of the applicant’s up-front 
�nancial exposure. �is distinction is further underscored by the magnitude 
and character of the required payment, which is both substantially higher 
than typical pre-�ling costs in employment-based processes and operates not 
as a procedural expense, but as a substantive condition precedent to seeking 
immigration bene�ts.

Second, under the Trump Gold Card framework, the petitioner elects 
whether the application will be evaluated under the EB-1 extraordinary ability 
standards or the EB-2 national interest waiver standards, although approval 
of the Trump Gold Card petition does not confer classi�cation under either 
category.29 �en, at the stage of immigrant visa processing, the Department 
of State appears to play its ordinary role in visa adjudication, although current 
program materials do not clearly specify whether it will independently reassess 
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classi�cation eligibility.30 �is bifurcated process is unusual because, in the 
ordinary employment-based framework, USCIS makes a binding determina-
tion of classi�cation eligibility at the petition stage, and consular processing 
is limited to visa admissibility and veri�cation of the approved classi�cation,31

rather than a de novo reassessment of whether the applicant satis�es the statu-
tory criteria for that classi�cation.

�ird, current implementation materials appear to contemplate consular 
processing following petition approval, but they do not clearly explain the 
availability or mechanics of adjustment of status within the United States.32

Although the executive order expressly directed the responsible agencies to 
establish a process for “visa issuance, and adjustment of status,” the presently 
available program materials do not clearly describe how adjustment of status 
is meant to operate in practice.33 Adjustment of status is statutorily available 
to eligible applicants under 8 U.S.C. § 1255(a) absent an express bar, and 
agency guidance alone cannot categorically foreclose an immigration bene�t 
authorized by Congress.34 In employment-based immigration, this pathway 
is generally available to applicants who satisfy the statutory requirements of 
§ 1255(a), absent an applicable bar under § 1255(c).35 No such statutory 
prohibition applies here. 

Finally, the Trump Gold Card requires a $15,000, non-refundable �l-
ing fee per covered applicant, which is an amount higher than most USCIS 
bene�t-request �ling fees.36 A family of four may incur $60,000 in petition 
�ling fees alone, without any guarantee of expedited processing or ultimate 
visa availability. Historically, USCIS has established and adjusted �ling fees 
through notice-and-comment rulemaking under the Administrative Procedure 
Act, a process designed to ensure transparency, public participation, and rea-
soned decision-making in the setting of fees that a�ect access to immigration 
bene�ts.37 To the extent this fee has been introduced through sub-regulatory 
guidance rather than formal rulemaking, it raises questions as to whether the 
agency has adhered to the procedural requirements that typically govern the 
establishment of bene�t-request fees.

Regulatory and Operational Uncertainty:

Beyond its structural features, the Trump Gold Card program is character-
ized by signi�cant regulatory ambiguity.38 USCIS has not provided guidance 
on how contributions are to be transmitted, which agency is responsible for 
receiving, tracking, or auditing such funds,39 or whether special vetting stan-
dards apply beyond those used in other immigrant visa contexts.40

Neither USCIS nor the Department of State have clari�ed how the 
existing priority-date and visa-availability framework will apply to Trump 
Gold Card cases.41 Because the program draws from existing EB-1 and EB-2 
visa numbers, applicants may face substantial backlogs despite having made 
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the required �nancial contribution.42 �e absence of clarity on these issues 
complicates any assessment of the program’s practical value to applicants.43

�e administration has suggested that Trump Gold Card petitions will 
be processed rapidly, yet agencies have not publicly explained the operational 
basis for expedited adjudication.44 USCIS has not identi�ed which o�ce 
will adjudicate these petitions, nor how existing resource constraints will be 
addressed.45 Experience with other complex immigration programs suggests 
that thorough background checks, security vetting, and eligibility assessments 
are inherently time-intensive.46

�ese uncertainties could be mitigated through administrative measures, 
such as the introduction of escrow mechanisms pending petition approval, 
clearer refund policies in the event of program suspension or invalidation, 
and published guidance governing fund oversight and reporting. While such 
measures would not cure underlying statutory concerns, they could reduce 
applicant risk and enhance procedural transparency.

Brief Comparison with the EB-5 Immigrant Investor 
Program

A comparison with the EB-5 Immigrant Investor Program highlights the 
distinctive, and legally consequential, features of the Trump Gold Card.47

EB-5 is a congressionally enacted program designed to promote economic 
growth through capital investment and job creation.48 �e operational contrast 
between the EB-5 program and the Trump Gold Card further underscores 
their structural divergence. EB-5 investors must place capital at risk in a new 
commercial enterprise and demonstrate the creation of at least ten full-time 
jobs for U.S. workers.49 Adjudication in an EB-5 Investor’s Petition proceeds in 
stages, including conditional residence, sustained investment, and subsequent 
removal of conditions based on job creation evidence.

�e Trump Gold Card imposes none of these requirements.50 It does not 
require investment, enterprise formation, or job creation.51 Instead, it relies 
on a gift to the federal government, with no statutory guidance regarding 
the use, oversight, or fund reporting.52 While EB-5 investors bene�t from an 
established regulatory framework and statutory protections, Trump Gold Card 
applicants operate in an unde�ned administrative environment.53

Most importantly, EB-5 rests on explicit statutory authorization.54 �e 
Trump Gold Card does not. �is distinction is critical to assessing the Trump 
Gold Card’s legal viability.55 �e Supreme Court has emphasized that agencies 
may not assert broad regulatory authority over matters of signi�cant economic 
or political consequence without clear congressional authorization. �e cre-
ation of a wealth-based pathway to lawful permanent residence, particularly 
one that reallocates immigrant visa numbers from congressionally de�ned 
employment-based categories, implicates precisely the type of “major question” 
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for which courts require an unmistakable statement from Congress. While 
Congress has expressly authorized investment-based immigration through 
the EB-5 program, it has not delegated authority to the executive branch to 
create an alternative gift-based immigrant pathway or to redirect visa numbers 
reserved for EB-1 and EB-2 applicants. Absent such authorization, the Trump 
Gold Card is vulnerable to challenge under the “major questions doctrine,” 
under which the Supreme Court has required clear congressional authorization 
for agency action of vast economic and political signi�cance.

�e Supreme Court’s application of the major questions doctrine has 
become increasingly explicit in recent terms. Beyond FDA v. Brown & Wil-
liamson Tobacco Corp., the Court has reiterated that agencies must point to 
clear congressional authorization when asserting regulatory authority over 
matters of vast economic or political signi�cance.56

Immigration policy, and particularly the allocation of immigrant visas 
conferring lawful permanent residence, has long been recognized as an area of 
exceptional economic, political, and foreign-relations consequence. Accord-
ingly, any executive action that e�ectively creates a new wealth-based pathway 
to permanent residence or materially alters the operation of existing statutory 
visa categories is likely to invite scrutiny under the major questions doctrine 
absent a clear statement of congressional intent.

Visa Allocation and Systemic E�ects

�e Trump Gold Card program’s reliance on EB-1 and EB-2 visa numbers 
raises questions about the structure and operation of the employment-based 
immigration system, including the potential for increased competition within 
numerically capped categories, the displacement of applicants who indepen-
dently satisfy statutory criteria, and resulting pressure on existing allocation 
and priority-date frameworks, as discussed in this section.57 EB-1 and EB-2 
visa numbers come from a �xed, numerically capped pool, and additional 
demand within these categories correspondingly reduces visa availability for 
applicants who already satisfy the governing statutory criteria.58 �ese cat-
egories are numerically capped, subject to per-country limitations, and are 
already oversubscribed.59 EB-1 and EB-2 function as primary employment-
based pathways for highly skilled individuals, such as researchers, physicians, 
entrepreneurs, and other professionals, whose work may advance U.S. eco-
nomic, scienti�c, public health, or other national interests, particularly where 
Congress has expressly incorporated a national-interest determination, as in 
the EB-2 national interest waiver framework.60

To the extent the Trump Gold Card program relies on numerically capped 
employment-based visa categories, it introduces the risk of increased competi-
tion for already limited EB-1 and EB-2 visa numbers, which are themselves 
subject to long-standing backlogs.61 Employment-based immigrant visas are 
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numerically capped and allocated through a priority-based system.62 �ese 
constraints operate in conjunction with per-country limitations that further 
restrict visa availability for applicants from high-demand countries. As re�ected 
in the Department of State’s Visa Bulletin, demand in these categories has, in 
many instances, exceeded annual visa supply for extended periods, resulting 
in signi�cant waiting times for otherwise quali�ed applicants.63 Courts have 
recognized that additional demand within a numerically constrained visa 
allocation system places structural pressure on visa availability, resulting in 
delays for otherwise eligible applicants.64

More broadly, this approach raises questions about whether it alters the 
balance Congress has struck between merit-based and investment-based 
immigration, as re�ected in the INA’s allocation of distinct visa categories 
and numerical limits, including whether �nancial contribution may be sub-
stituted for statutory eligibility within employment-based classi�cations and 
whether visa numbers allocated to merit-based categories may be e�ectively 
redirected toward a wealth-based pathway.65 Congress has expressly autho-
rized investment-based immigration through the EB-5 program, which is 
governed by distinct statutory requirements and numerical allocations.66 By 
contrast, Congress has not authorized the substitution of �nancial contribu-
tion for statutory eligibility in employment-based immigrant categories, nor 
has it permitted the executive branch to prioritize wealth-based access within 
visa classi�cations designed to reward extraordinary ability or service to the 
national interest.67 �e systemic e�ect of such a shift, if sustained, would 
extend beyond individual applicants and reshape the allocation priorities of 
the entire employment-based immigration system.68

Prospective Legal Challenges

�e Trump Gold Card has already become the subject of legal challenge, 
with pending litigation raising claims grounded in statutory interpretation, 
administrative law, and constitutional principles.69 A recently �led complaint 
challenges the program on the grounds that it exceeds executive authority under 
the INA, was implemented without notice-and-comment rulemaking, and 
unlawfully conditions access to immigration bene�ts on substantial �nancial 
contributions not authorized by Congress.70 Beyond the claims asserted in that 
action, potential challengers could also include U.S. employers, prospective 
immigrants adversely a�ected by altered visa allocation dynamics, or organiza-
tions asserting institutional or competitive injury.

�e ongoing challenge to the Trump Gold Card also raises constitutional 
concerns, including whether the program operates as an unauthorized revenue-
generating mechanism in tension with Congress’s Article I authority over 
federal taxation and spending.71 �at theory implicates a threshold question as 
to whether the program functions, in substance, as a revenue-raising measure 
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implemented by the executive branch without congressional authorization. 
Although Congress has permitted agencies to impose fees tied to the recovery 
of administrative costs, the Trump Gold Card’s required �nancial contribu-
tion does not appear to be clearly tethered to such costs and instead appears 
to operate as a condition for access to immigration bene�ts.72 To the extent 
the program is characterized as raising revenue rather than administering 
a statutory scheme, it may be subject to challenge as an encroachment on 
Congress’s exclusive authority under Article I to impose taxes and control 
federal revenues.73

�is issue is analytically distinct from recent litigation over the $100,000 
H-1B fee, in which the challenged payment was defended as part of the 
administration of an existing statutory visa program.74 Here, by contrast, the 
Gold Card appears to make a �nancial transfer to the federal government itself 
a condition of access to immigration bene�ts outside any clearly authorized 
statutory framework.75

�e INA establishes immigrant visa categories, eligibility criteria, and 
numerical limits through a comprehensive statutory framework enacted by 
Congress.76 Challengers are therefore likely to argue that the INA does not 
authorize the executive branch to create new immigrant pathways or to real-
locate visa numbers absent explicit congressional action.77 �ey may further 
contend that the program exceeds the executive branch’s delegated authority 
and is ultra vires the INA.78 In addition, challengers may assert violations of the 
Administrative Procedure Act, including that the program was implemented 
without notice-and-comment rulemaking79 and is arbitrary and capricious 
insofar as it departs from statutory design without adequate explanation.80

At its core, any resulting litigation will test whether the executive branch 
may, consistent with the INA and separation-of-powers principles, e�ectively 
create a new immigrant category through administrative action alone, particu-
larly in an area of signi�cant economic and political consequence.81

Conclusion

�e Trump Gold Card represents a novel attempt to introduce a wealth-
based route to lawful permanent residence without clear statutory authorization 
within the existing framework of U.S. immigration law. Although framed as an 
administrative innovation, the program raises substantial legal and procedural 
questions. Its reliance on executive action, the absence of express congressional 
authorization for a gift-based immigrant pathway, and persistent operational 
uncertainty collectively invite scrutiny under established principles of statu-
tory interpretation and administrative law.

Whether the program survives judicial review will depend on how courts 
assess the scope of executive discretion under the INA and the extent to which 
Congress has (or has not) delegated authority to reshape employment-based 
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immigration pathways. Until those questions are resolved, the Trump Gold 
Card remains an experiment that tests the outer boundaries of administrative 
power in immigration law and the durability of Congress’s role in structuring 
the nation’s immigrant visa system.
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