U.S. D_epartment of Justice
Civil Rights Division

Office of Special Counseljor Imngratlon—ReIated
Unfair Employment Practices - NYA
950 Pennsylvania Ave, NW

¢ Washington, DC 20530
© Main (202) 616-5594
Fax (202) 616-5509
Via Email (Linda. L HILLS@ojd.state.or.us) DEC22 100

Ms. Linda Hills

- HR Manager

Oregon Judicial Department
- 1241 State St. 2R
Salem, OR 97301

Dear Ms. Hills:*

This is in response to your e-mail dated August 19, 2010, to the Office of Special
Counsel for Immigration-Related Unfair Employment Practices (OSC). We apologize for the
delay in our response. In your e-mail, you request guidance regarding a question that the
automated recruitment software purchased by your agency uses in its employment application:
“Can you, after employment, submit proof of your legal right to work in the United States?
Yes/No.” You further ask where an applicant responds to the question with a “no” answer,
whether the employer may. disqualify that applicant from further consideration.

As you may know, OSC enforces the anti-discrimination provision of the INA. The anti-
discrimination provision prohibits four types of unlawful conduct: (1) citizenship or immigration
status discrimination; (2) national origin discrimination; (3) unfair documentary practices during
the employment eligibility verification (Form I-9) process (“document abuse™); and (4)
retaliation for filing a charge or asserting rights under the anti-discrimination provision. OSC
cannot provide an advisory opinion on any set of facts involving a particular individual or entity.

- However, we can provide some general guidelines regarding the anti-discrimination provision of
the Immigration and Nationality Act (INA), 8 U.S.C. § 1324b, and 1nformat1on concermng the
- employment eligibility Verlﬁcatlon process.

The Form I—9-1s to be completed at the time that employment begins, see Form I-9 (Rev.
8/7/09). It includes Lists of Acceptable Documents that make clear to employees what.
documents are acceptable for establishing authorization to work in the United States. The Form
I-9 and accompanying guidance, which is published by the U.S. Citizenship and Immigration
Services (USCIS), may be obtained by visiting the USCIS website at www.uscis.gov.

We are enclosing letters previously issued by OSC discussing appropriate questions
about work authorization in job applications. As noted in the enclosed July 31, 2008, letter,
~ because the I-9 Form is supposed to be completed after hire, pre-employment questions about
- proof of employment eligibility — even if general in nature -- may lead to & perception that the
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employer is engaged in prescreening, i.e., making employment decisions based upon a pre-
employment determination about apphcants citizenship status. :

An applicant’s response to the pre-employment inquiry: “Can you, after' employment,
submit proof of your legal right to work in the United States? Yes/No,” may lead an employer to
draw incorrect conclusions about an applicant’s ability to show acceptable proof of employment
eligibility for Form I-9 purposes. For example, applicants may not understand what constitutes
“proof” of their legal right to work without first reviewing the I-9 Lists of Acceptable
Documents. Applicants may be similarly unaware of the receipt rule for documents that have
been lost, stolen or damaged that is described in the Form I-9 Instructions and in the Handbook
for Employers: Instructions for-Completing the Form I-9 (Employment Eligibility Form), M-274
(Rev. 7/31/09), which allows an employee to present areceipt as acceptable proof of
employment eligibility in some instances.

These problems can be avoided by asking whether an applicant is currently authorized to
work in the United States. The focus of a question phrased in this manner is on the applicant’s -
work-authorized status as opposed to the unspecified document(s) that he or she may possess to
evidence his or her status.

We hope this information is helpful. For further mforma‘aon regarding OSC, or the
INA’s anti-discrimination provision, please feel free to call our toll-free hotline at 1-800-255-
8155, or visit our websrte at: WWW. justice.gov/crt/osc.

Slncerel

Deputy Special Counsel

Enclosures
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U.8. Department of Justice
Civil Rights Division

Qffics of Special Courxselfar Imigratiou,Re}azed
Unytir Employmept Practices - N¥4 ‘
930 Pennsylvania Avenue, NW '

Washington, PC 20530

* July 31, 2008

VIA E-MATL (sparg@usabal.com) - .
" Serika L Gerg, Esq. ) C L ' Do
© . Bémy Appleman & Leiden LLP . I o T
7901 Jones Branch Drive - :
Suite 320
McL°an, VA 22102

Re:' Documant Number 290335 -
. _Daaxl\zis Gargr . oo _
Thank you, fo:: your elecu‘omc maﬂ o tHe Office of Speclal Cowasel for Imm.w.grauon—

'rela‘serl Unfair Employment Practices (OSC), dated May 20, 2008, In your message, you present.: o . ‘,
a number of scenarios asseciated with the regnirement to verify employment ebglbm’cy In sum, I

. un&erstand you guestions ‘so beas follow.

..

1. How far may & business go in a:equesung 10 view do cumentaﬁon, such 88
immoigration documents or 1-9 forms, fém employees of a contracter {such as a

. staﬂing agency)? May the business reguire the 2gency s lying the WOI]SfOICB o - :
. mdemmfy 1t m)aase therei is aviolation? v UPP g )

How ean. emplgyers imtwt themselyes from cmployer sanctxons for illegal
hmng when dealing en independent confractor? Are employérs excused .
- from ¥erifying the employment authorization of independent contractors? Should

'+ the employer ask the workersto sign a coniract stating that they are authonvd for .
. employment in the United States? A

3, Ts it a violation of the anti-discrimination provisions of the Tamigration and:
Wationality Act (DNA) o ask job 2 fgphcants - prior to the job offer, whethe; they -
are legally authorized fo wo United States, and Whether they will require

inmaigration visa sponsorship fox employment‘? Meay job applicants be required io.
sign an attestatjon to this effect? )

- Fixst, please be advised that the OSC may not give an advisory opipion on aily.set of :E'ac'cs R
mvolvmg a particular company or individual. However, I am happy 1o provide some ‘general: LR
guidelines as to the anti-discrimination provisions of the INA (codified in 8 U.3.C. §1324b), SRR
~which OSC enforces. These anti-diserimination provisions prohibit four types of eonduct: (13 -
" .. Citizenship or immigration, status diserirnination; (2) national origin diseriminafion: (3) unfair

* déoumentary practices during the employment eligibility verification (Form I-9) process

(“document abuse”); and (4) retaliation for ﬁhnv a charge or mserhaag nghfs undsr, the an‘h—
discrimination provzslon . .

.o
<
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Letter to Sarika L Garg, Esq )
July 31, 2008 L e ; : ..
- Pagel2 | ' o et :

Many of the issues raised in the first and second sets of questions provided above £l
within the purview of the Department of Homeland Security (DHS), which enforces the laws

- related to hiring unauthorized workers inder INA § 274A, 8 U.8.C. § 1324a, As.such, I strong'ls; P

encourage you to seek griidance from DHS’s U.S, Citizenship and Immmigration Services (USCIS) -
throngh its Office of Business Liaison by calling 1- 800-357-2099, or by fax at (202) 2721865,

Tn addition, the Handbook for Employers, Iistructions for Completing the Form 19 (Emplaymem" e

Eligibility Form) published by USCIS, contains answers to common questions dealing with I-9

. completion and employment eligibility Vcnﬁcahou A copy-of this document is available on the
" web at hitp:/fww.uscis.gov/fles/ativedo mzments/m-274 pdf.

' Asa general rule OSC wilt not find reascnable cause {0 beheve diserirnination has
oceurred stmply because employers require that all employees and.coniract workets be

authorized to work; nor would OSC find that deranding to see the Form I-9 documentation for. © ' : g

smployees provided by a stafﬁng agency is a per se violation T INA § 274B. However, in doixg,
. 50, employers may 1ot actin & discriminatory menner nor treat employees disparately becatse ef
national origin or cmzens}.mp status. Moreover, employers may be ligble for discriminatory

- ‘bebaviot towards employees a staffing agency provides if thers is a joint-employer refationship.-; . R

Itis OSC’s 1ongs'candmg practice to examine the totality of evidence when. deterrmmng whether
there s reason to beheve that dlscnmmanon has ocourred,

I yomr, seoond and ThJ.d sets of questzons, you query Whether sn-employer may iequire
independent confractors or job epphicants to sign a contract or otherwise attest that fhey are
authorized fo work, and that they do not reguive visasp onsorship, OSC camnot provide legal -
adyice'on the adwsabﬂrcy of agresments between smployers and independent contractors t°

ensure the employment eligibility of contract workers. Keep inmind, however, that an. employeiv Ry K L

may not cizcumyent.its verification obligations by treating am employee as an-independént .
con‘o:actor, and cannot i mpose such agreements nd dlscnmmatory mnnsr

A,ddmona.ly, i:here already is areqmrement far employees and employers fo atfest to
. work authorization and verification thersof by completing the Form 1-9. By law and USCIS

pokicy, the 19 must be > completed gffer the employer makes a fizm 30b offer and within three days

of tfhe commencement of employment. Therefore, requiring a job applicant to-aftestto -~ -~

employment eligibility prior to receiving an offer of emiployment may be fzapermissible pre-.
screening, . Because discriminatory practices frequently are associated with pre—screemng, O8C-
will investigate an employer for a potential viclation of the anti-discrimination prowsmn of the

. TNA whenever there is an allegation of pre-screening.. Additionally, pre-screening prac’nces may '

be found to Violate the laws ’chat DHS enforces See 8 C.ER. §.274a.2(b) (2008)..

“Finglly, the prohlbmon agamst ¢itigenship statud discrimingtion does Bt qumreﬂ:\e - ":"‘

enaployer to petition for a visa on ary worler’s behalf, However, to avoid the appearance of
citizenship status discrimination, OSC recommends that you ask only whether the applicant will . .
need visa sponsorshlp, not what.specific cfazenshlp status ’the applicant cux:cenﬂy holds/’
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. I hope this information is of assistance to you. For further information regardmg OSC,or
ﬂle ]NA’S antl-dlscnmmauon provision, plaase feel free 1o call us at 1—800-255 8155, L

-

Smsercly,
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U.S. Department of Justice
‘Civil Rights Division

Qffice of Spectal Counsel for Immigration Related
Unfair Employment Practices - NYA

950 Pennsylvania dvenue, NW

Washington, D{J 20530

August 12,2009

Montserrat l\/ﬁ]ler, Esq.
Greenberg Traurig, LLP .
1750 Tysons Boulevard, Suite 1200

. McLean, VA. 22012 °

Dear Ms, Miller:

This is in response to your July 15, 2009, letter to the Office of Special Counsel for
Immigration-Related Unfair Employment Prantlces (OSC). In your letter, you request guldance
regarding pre-employment questions for job apphoants who are temp orary nomimmigrant visa

holders, such as H-1B visa holders, and whose visas will expire in one year or less. Specifically,

you referenced our April 24, 2007, technical assistarice lefter, which suggested the following pre-

: employment advisory: “This employer will not sponsor apphcants for the followmg work visas: _

~z You then asked the following quesuons

1, [Wihat ifa company does in fact sponsor 1nd1v1cluals for H-1B visas but the

problem arises when someone has less than one year of lawful employment status
Iemaunmc'? -

2. What if an applicant responds 'YES to the question that they “now or in the
foture réquire sponsorship for an employment visa”? Can an employer follow up
that response by asking what type of visa one holds and how much time remains
on their current visa and if it is one year or less not hire the individual?

‘3. In the alternative, is it acoeptable on the job application to state, “If hired, can
you provide proof that you are legally able to work in the United States for at least
12 months™? and if the person answers NO then not hire the individual?

Please note that OSC cannot provide an advisory opinion on any set of facts iﬁvol%ring a .
" particular individual or entlty However, we can provide some general guidelines regarding the

anti-discrimination provision of the lmnngrauon end Natiopality Act (N A) 8 U.S.C. § 1324,
and employer actions under that provision.

As youmay know, OSC is respons1ble for enforcing the anu discrimination provision of
the INA, which prohibits national origin discrimination, citizenship status discrimination, unfair

documentary practices (document abuse) during the employment eligibility verification (Form I- -

9) process, and retaliation. Only-certain “protected individuals” are protected from citizenship
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- status discrimination. 'I'hese individuals include United States citizens, United States na.’uona]s

temporary residents, recent lawful permanent Ies1dents refugees and asylees.

We will address your ﬁrst two questions in conjunction. An individual who requires
employer sponsorship for a'visa, such as an H-1B visa holder, is not a protected individual under,
8 U.S.C: § 1324b for citizenship status discrimination. Therefore, “pre-employment inquiries

~ about applicants who require employer visa sponsorship® do not violate the prohibitions against

(=}
citizenship status discrimination in 8 U.S.C. § 1324b. Letter from Patri¢k Shen, Special Counsel,
OSC, to Patricia Gannon, Greenberg Traurig, LLP (Jul, 31, 2008), a copy of which is attached.
This would include inquiries relating to the expiration date of the H-1B visa. Additionally,
employment decisions made exclusively on the'basis of a worker’s H-1B status, or other

temporary, nonimrmigrant status, would not v101ate the citizenship status discrimination provision

of 8 U.S.C. § 1324b, Letter from Katherine A. Baldwin, Deputy Special Counsel, OSC, to Steve
Nadel, Attorney, Ahlers & Cooney, P.C. (May 1, 2009), a copy of which is attached.

However, please note that all work authorized individuals, moludlng H-1B visa holders
are protected from national origih diserimination and document abuse under 8 U.S.C. §

- 1324b(a)()(A) and (a)(6), as well as from retahaﬁon under 8 U.S.C. §1324b(a)(5). See Letier

from Katherine A. Baldwin, Deputy Speclal Coumsel, OSC, to Leslic K. L. Thiele,- Attorney,
Whiteman Osterman & Hanna LLP (Apr. 24, 2007) (on file with OSC). See also United States v

Diversified Tech. & Servs, of Va., Inc., 9 OCAHO no. 1095 (2003) (relief ordered for all Vio‘cimsl

‘of document abuse without distinction as to status as a "protected individual™); United States v.
Townsend Culinary. Inc., 8 OCAHO no. 1032 (1999) (same); United States v, Guardsmark, Inc

3 OCAHOno. 572 (1993) (all work authorized individuals are protected from docmnent abuse)-’

With respect to your third question, please be aware fhat asking _]Ob applicants for proof
that they are legally able to work in the United States for at least twelve months may result in the
rejection of apphcants who are protected from citizenship d1scnmmat10n under the anti--
discrimination provision of the INA. Certain “protected individuals” whose work aufhonzatlon

is incident to their status, such as lawful permanent residents, asylees, and refugees, meay

nonetheless possess an employment authorization document which expires in one year or less,
even though they are authorized to work indefinitely and are entitled to an unrestricted Social
Secunty card, - Thus, although the work authorization document of such individuals may expire
in less then twelve months from the date of their job application, they continue to be authorized

to work when that document expires.’ In sum, reﬁlsmg to hire job applicants for failure to

”~

1 As'the United States Citizenship and Immigration Services (USCIS) Handbook for Em'ployers,

Instructions for Completing Form 1-9 (Bmployment Bljeibility Verification me) Apr. 2009 at 12,
explams '

Future expiration dates may appear on the employment authoﬁzaﬁon documents of
eliens, including, among others, permanent residents and refugees. USCIS includes
expiration dates even on documents issued to aliens with permanent employment

2.
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_provide prdof of at least twelve months’ employment eligibility ma.s.r result in the disp arate

treatment of “protected individuals” in the hiring process on the ba31s of citizenship status uhder'

8 U.S.C. § 13240,

I hope this information is heli:full Please feel free to call OSC through our toll-free
number at 1-800-255-8158, if you have Turther questions about this matter,

Smcerely,

’ ’KatherinéA.Bal n
- Deputy Special.Counsel

Enclosures

" authorization. The existence of a future expiration date:

1. Does not preclude continuous employment authorization;
2. Does not mean that subsequent employment authonzatx on will not be
granted; and
3. Should not be considered in determining whether the ahen is
qualified for a particular position. .
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U.8. Departmenrc of Jusﬁce
Civil Rights Division

Ojfice of Special Coynsel for Inonigration Related
. Unfzir Employmant Practioes - N¥4 '
" 930 Pennsylvania Avenue, NW
Washington, DC 20530

Tuly 31,2008

-.Demz 3 s

. Thats you, for youx electromc mail to the Office of Specaal Couaasel for Immlgrauon-
: z:ela’ced Unfair Employment Practices {O SC), dated +, In your mesSsage, ycu p:esem

a number of scenarios associated with the reqnirement to verify emplomnent ehglbﬂuy In stm, I

: understmd your questions ’to be a8 follow: - -

~

1. How far mey & business 1go dn requestmg 10 view do eumeatahon, such a8 -
immigration dpcuments or

vty bg forms, from etnﬁployees ofa cgnirasggr {suc% a5
. staffing agency zy the business reguire the aoency supplying the workforee to
- mdemmfy 1t in case there: is a violafion? PP .

- How tan emmployers proteot ﬂ:temselves from enaployer sanctlons forillegal |
: hmng when dealing WI an independent contractor? Are employérs excused .
- from verifying the employment authorization of indspendent contractors? Should

the employer ask the workersto signa contao‘c stating that they are anthorized for |
K employment inthe United States?

3. Is ita vmlauon of the ant1-&1scnmma’c10n provisions of the Tmmigration and.
Natlonah‘qr Act (INA) 4o ask job applicants, prior to the job offer, whether they -
are legally autharized fo work in & Untied States, and Whether they will requive

immigration visa sponsoiship for employment‘? May Job apphcants be required to. .
stgn an attestation to this effect? -

- First, please be advised that the OSC may not give an advisory opinion on any.set of fac’és R
involving a particular company or individual, However, I am happy 1o provide some geperal: -* "7 .
 guidelines as to the anti-discrimingtion provisians of the INA. (codified in 8 U.8.C. §1324b), .' LR

*syhich OSC enforces. These anti-diserimination provisions problbﬁ: four types of conduct: (1) 7. ...
* . citizenship or immigration. status diserimination; (2) national origin diserimination; (3) nmfair .. -
dScumentary practices during the employment sligibility verification (Foum I-9) process

(“document abuse™); and (4) retaliation for ﬁhnv a ohaj:gc of %sertmg nghfs under the anti-
discrimination prov1s1on .
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. Manyof the iswmies ra:sed in the first and second sets of quvstlons p:cowded gbove fall
. within the purview of the Dep: artment of Eomeland Security (DHS), which enforces the laws

- related to biring inawthorized workers under INA § 2744, 8 U.S.C. § 1324a, As.such, I stcongl},f '

encourzge you to seek guidance from DHS’s U.S, Citizenship and Immigration Serviess (U SCIS) -
through its Office of Business Lizison by calling 1-800-357-2099, or by fax at (202) 272-1865.

~ In addition, the Handbook for Employers, Iastructions for Complenng the Form 19 @mplomem:

Eligibility Form) published by USCIS, contains answers to common questions dealing with I-9 ©

completion and employment eligibility Venﬁcahon A copy of this document is avmlable on thq
" web at hitp://www.uscis, gov/ﬁles/natlvedocuments/m-2‘74 pdf.

As & general rule OSC will not find reasonable cause to baheve discrmnanon has
ocenrred simply because employers require that ali employees and.coniract ‘workets be,

authorized to work; nor would OSC find that demanding to see the Form I-9 docurentation for. _'- -
smployees provided by & staffing agency is a per ge violation of INA § 274B. Hawever, in domg

. 80, employe:s may not actin a discriminatory DRANEET THOX fréat employees disparately becauss’ of
pational vrigin or citizénship states. Morsover, employers may be lidble for discrimitatory

- ‘behaviot towards employees a sta‘Eﬁng agency provides if there is u joini-employer rala.ﬁonsth "

Itis OSC’s longstandmg practice to examine the totality of evidence when detenmmng wh.ether

there is reason to beheve that dlscnmmanon has ooccurred,

i your. second end third se’cs of q_uastxons you query whether anemployer may. reqmre
independent contracors or job applicants to szgn a contract or otherwise attest that they axe

authorized fo work, and that they do not require visa sponsorshlp OSC caminot pravide lega1 P

adw.ce on the'advisability of agreements between employers and independént contractors th

_ensure the employment eligibitity of contract workers, Keep in mind, ‘however, that an. emplayez-‘

may hot cirocumvent its verification obligations by treating an employee as an-independént .-
con’u:actor, and cannot mpose such agreements ing chscnmmatory IaToer.

Addmona.ly, there alreadyisa requnement fox employees and employers to aftest to
work authorization and yerification thersof by completing the Form I-9. By law and USCIS
policy, the 1-9 must be completed gffer the employer makes a firm _]Ob offer and within three days
of the commencerment of employmen’c Therefore, requizing 2 job applmant to-attestto .. -
employment eligibility prior to receiving an offer of eniployment may be irapermissible pre-.
screening, . Because discriminatory practices frequently are associated with pre-screening, OSC”

- will investigate an employer for a potential violation of the anti~discrimination provision of the

. INA. whenever there is an allegation of pre-screening.. Additionally, pre~screening practices may )

be found to vmlate the laws that DHS enforces. See 8 CER. §.274a.2(b) (2008)..

’Fma]ly, the pIOhlblfLon agamst sifizenship statug discrimination doss st tequirs the ™~
employer to petition for a visa on atiy worker’s behalf;: “However, to avoid the appearance of . ‘.- -

cmzensblp stafus discrimination, OSC recommends that you ask only whethér the applicant will .
need visa sponsorship, not what.specific citizenship status the applicant currently holds.
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. Thope this mfpnnaﬁon is of assistance to you. Por further mforma’uon :rsga:dmg 08C,or ! .,
the }NA’ antl—dlsonnunaton provision, ple.ase feel :&ee 10 call us at 1-800«255 8155, v

T

h

S:merely,

4 P ————
. . ¥ Pattick Shen
' .Special Counsel
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