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This memorapdum provides interim guidelines to the fleld for implementing the new
grounds of inadmissibllity found in cectians 212(s)(6XA) and 212(a)X9) of the Immigration and
Nationality Act (“the Act”),*as+amended by the Ulegal (mmigration Reform and Immigrane
Responsibility Act of 1996 ("IIRIRA™), The effective date for each of these sections is April 1,
1997. Sections 212(a)(6)(A) and 212(3)(9) do not apply to applications for admission or
adjustment of status adjudicated by an immigration judge in deportation or exclusion procsedings
cormnenced prior to April 1, 1997.  Except as otherwise required by law, these grounds of
inadmissibjlity apply at the ime of any other administrative determination regarding admissibility,
inchuding but not Hmited to the issuance of s visa, inspection of an alien az a port of entry,
disposition of au epplicaion for admission by an inspector or ap immigranan judge or adjudication
of an application for adjusanent of sums. Purther guidance: will be releaced and proposed
regulations published in the Federal Register at a later date.

This memoraodum is divided into sections addressing the gencnil anplanantation of the
sections of law, the manner in which time “unlawfully present” In the United States is measured
and the effect of these graunds of inadmissibility on applications for adjustanent of status. A chart
is also artached to ascist with determinations about whether alicns are subjec to the 212(a)(9)

grounds of inadmissibility.

L General Implementation Issues

As a preliminary marter it Is noted thar the section 212(a}{6)(A) ground of madmissibility
applies %0 any alien present i the United States without having been admitaed or parvled, but the
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212(2)(9) grounds of inadmissibility oply agply to aliens who have previausly phycically departad
the United States and are now eitber secking admission or have entered or atempted to eater the

Uaited States without belng inspeczad. Therefore, section 212(a)(6)XA) does not apply to viss
applicanty cutside of the United States, but section 212(2)}(9X(B) does apply o visa applicants
outside of the Unitad States who previously did accrue aufficiers ynizwful presence in the United
States. Liddewise, section 212(a)(9) does oot apply to aliens seeking sdfucment of stamg in the
Uuited States who have not previcusly departad the United Stazes. Allens will not be able to avoid
ths comsaquemnces of unlawil presence by clalming that their re-euxy after their previons physical
departure was brief, casual and irmoceant.

Section 212(a)(6)(A) of the Act provides that “an alien precem in the United States withons
being admitted or paroled, oc who arrives in the Unitad Statas at any time or place other than as
designated by the Anarnsy General, is imadmissible.” Written tato the secdoo i an exeepdon for
battered spouses and children The battered spouse excaption will be applisd to both women and
men.

Section 212(a)(9XA)() of tha Act provides that aliens who have been ordered removed
from the United States through expedited removal proceadings or removal praceedingy inidated
on the alien’s arrival in the United States and who hsve actually been ramoved (or departad aftar
quch an order) are inadmissible for 5 years. Section 212(a)(ONAXil) of the Act provides that
alicas who have been otherwise ardered removed, ordered departed under sectione 242 or 217 of
the Act or ordered exctuded under section 236 of the Act and who have actuafly been removed
(or departad after such an arder) are inadmissible for 10 years. Aliens who have been removed
more than ooce are inadmissible. for 20 years and alicus who have been convictad of aggravated
felonies are penranently inadmissible. The provision holding aliens jnadmissible for 10 years
afier the issuance of an exclusion or deparnation order applies o such orders rexxdered both before
and afier April 1, 1997. In this contaxt, it ehould be notad that pursua to section 101(a)(13XC)
of the Act, permancnt residenty often are not regarded as seeking admisslon upoa return 0 the
Unired Stajes. The smnite doey inclide an exceplion to the 212()(9XA) ground of inadmissibility
for those who have, prior to their remirn 10 the United States, abinad consent fram the Atrormey
Geanarul W reapply for admission. The Service is considering 8 regulation or policy that would
grazt this exception to elicns excluded or deported prior to April 1, 1997, who had either been
subsequently lawfully admitted to the United States or granted an immigrant or nocimmigrant visa
peior 10 the effective date of the new, lengthier prokdbidens against ceadmission. In the interim,
applicants who bave alrcady remained outside of the United Swtes for the onc or five years
required under pre-IIRIRA law, in the abscoce of oter adverse discredomary factors, should be
granted advance comseat t0 reapply for admission. Those who have been counvicted of an
aggravated felony are eligible to apply o the Anorney Geperal for conscat ¢ reapply for
admissian byt remain subject to all other applicadle grounds of madmiambility. All requests for
such a waiver ghould be filed on Form 1-212, Application for Permision to Reapply far
Admission into the Unfted Scates After Deportation or Removal.

Pursuant to section 212(a)(9XBXIXT) of the Act; aliens “unlawfully present”™ in the United
States for more than 180 days but less than one year who subsaquently depart fram the United
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Sates vohmtarfly prior wo the initiatian of removal praceedingy under sectioa 235(bX1) or saction
240 sre inadmlzafble for a period of 3 years. Foc purposs of this satian, “vohmtarily depared®
includes amy departure by an alien from the Unfted States prior to the initiation of removal
proceedingy, whether or not pursnant to an order of volunfary deparaire lssued by the Servise.
Pursuan to section 212(aXINBXD) of the Act, those aliens “unlawfully presem® in the United
States for one year or mare, who depart or are removed and ten geek admitsion are tnadmissibie
for 10 years. The Atorney Gencral may waive inadmizsidility under section 212(aX9XB) in the
case of an immigrant who can show that refisal of admission would result in extreme hardship
to the elien’s spouse or parent who 18 a clirizen or lawiul permaners resident.  The Sexvice will
retain anthority to grant the extrems hardship waiver in eanilar cases (with no administrative
appeal available); however, those seeking admission at a Port-of-Entry who seek such a watver
will be referred to an immnigratian judge (with adminisuative appeal o the Board of Immigration
Appeals, as part of an appeal of a removal order). Form I-724, Application to Waive
Inadmissibility Grounds and Pecmission to Respply is being designed to accommadats this
provision.

Puryuant to section 212(a)(9)(C) of the Act, alfens who were unlawfully present in the
United States for an aggregate peciod of more than cac year and sobsequently departed or who
weére previously ordered removed (and actually left the United Stares) and have subsequently
either entered the United States without inspectian or sought to enter the Uaited States withowr
inspection are parmameaty inadmissihle. The statate makes an excepton for aliens who seek
admission more than 10 years after their last departure who have obauined advance consent from
the Aconmey General to reapply for edmission. This ground of imdmissibility applies only to
aliens who have aflsmpted to‘re~enter or actually have re-entered the United States without being

inspected and admitted or paroled.

0. Measuring Time “Uniawfully Present”

When desrmining whether sections 212(a)(9KB) & (C) of the Act are applicable in a
pardanlar case, Service officers will be required to dezrmine the Jength of tine that an alien spent
“unlawfully preseat™ m the Uaited States priar to their inirial deparmire. A mmber of factors
are relevane to this calcutation.

When is an alfen unlawfully pcesent?
The first quastian in every case will be whether an alien has been previously “unlawfislly

present” in the United States. By stamate, “an alien {s deamad to be unlawfully present in the
United Sttes if the alicn is present in the United States after the axpiration of the period of sty
suthonzed by the Anorrey General or is present in the Unhed Statea without being admined or
paroled.” Seg Sectioa 212(2)(INBXii) of the Act. The Service interprets time “unlawfully
present” to include any time speut in (he United States by aliens afier they have violated the terms
and conditions of any form of non-tnmigran: stams, hecause time spem in violstlon of stats is
not authorized.

Por purposes of eection 212(aX9XB), time fh “unlawful presence”™ begins to accrue on
April 1, 1997. For example, although an alien may have been in the United Ststes illegally for
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one Year prioe to April 1, 1997, x of April 2, 1997, the aame alien has accruad only one day of
“wmlawtil presaxe" for purpassy of @ction 212(a)(9XB). For poposs of saction 212(a)(9XC),
time in “unlawful presexce™ may accrue prior o Aprll 1, 1997, Thus, the saxne alien who would
only have one day of unlswiul presence for purposes of-section 212(a)(OXB) on April 2, 1997,
would have one year and one day of “unlawful presence” for purposes of section 212(a)(9)(C).
In addition, when measurigg time spent “unlawfully present® in the United Statag, the time is
meanmred cumilarively for purposes of section 212(a}9XC), but aot for purposes of section
212(a)(9)(B). For example, an alien who was “unlzwfufly present™ in the United States for 5§
aanths, departed the United States, returned, and was “unlawfully presex” for 2 more months
would have accrued 7 months of “unlawful presence™ for purposas of sectian 212(s)(9)(C), but
not for purposes of secton 212(a)(9IXB).

Unlawful presence may be triggered elther by overstaying the time authorized or by
entering into ap activity that violatzs the serms or conditions of status. For exaample, an alien
present on 8 Vvisitor visa hegins to accrue unlawtul presence on the day that he or she enters ingo
unautharized employment. Unlawful presence is also triggesed by the commission of a criminal
offense that rendars an alicn inadmissible or removable.

When does 2n alien stop being nunlawfully present?

Ouce an allen goas out of stats, be or she is “unlawfully present® unril the Service
‘vestores status or he or ghe leaves the United States. Service policy govering restoration of status
will be dissamimsted under separate cover.

Section 212(a)(9)BXiii) emumerates instances in which an alien does 0ot 2accue “unlawful
presence” for purpoges of secdon 212(2)(9)(B):

1. Time in which an alien is uader 18 years of age

2. Time during which an alien has a bona fide applicadon for asylum pending (unless
the allen was employed without anthorization at any time during the period that the
applicatioe wag pending)

3. Time during which an alien is a beneficiary of family unicy protection

4 For those admitted or paroled — time during the pendency of a non-frivolous
application for change ot exteasion of status (up to 8 maximum of 120 days)

s. Those who qualify as a battered spouse or child as provided in section
212(a)(OXB)(ID)(AV) of the Act.

These exceminns are not applicable when cansiderfrig “unlawful gresance” for parposes of section
212(a)(®)(C).

The exception for up to 120 days during the pendency of an application for change or
exensian of stmus only applics when the application is submitizd prior to the expirstion of status
by a person who has bean lawfully admined or paroled into the United Stazes, and inciudes not
only time during the pendency of an application for “change or extznsion” of swatus but also time
during applications for “adjusunent” of seatus.
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An glizn who is “unlawfully present” contines to accrue time as such while in removal
proceedings. Stz 8 CFR section 239.3. lhw&.ﬂzmofvohwydapmbym:m
or an lmnxigrarion judge will not 'stop the running of time ““unjawfully presert.” However, time
in certain forms of Attornsy Genamal “sanctioped”. stsms will not count in measuring time
unlawfally present Byprwoﬂmﬂ@mmwmmmmmws&ﬂonm
of the Act, aliens granted asylum under section 208 of the Act and aliens grantad cancellation
pending adjustment of status. The proposed regulation addressing dvase groupe will be specific
in nature and not Jeave “sancrianed” stams opea to broader intarprenation. Allens with pendng
change or extension of stams qpplications after the 120-day period and aliens present but not yet
removed after a fina] removal order will not be considered to be in a perfod of smy “suthorized
by the Attorney General. ™

Aliens inadmissible pursuant to 212(s)}(6)XA) of the Act are eligible to apply for adjusunent
of status under section 245(0) of the Act. However. alieas inadmissible purmiant to sectian
212(a)(9) of the Act are ineligihle for sdjustmeant of stacus under section 245 of the Act, subject
to the waiver and exception provisions of those grounds of inadmissibillty.

AT
Acting Executive Associate Commissioner

Atachmment
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HOW LONG IS AN ALIEN INADMISSIBLE PURSUANT TO SECTION 212(A)(9) OF THE ACT AFTER BEING PREVIOUSLY
UNLAWFULLY PRESENT IN THE UNITED STATES?

Three factors to consider In every case where an allon_my_bo Inadmissible pursuant to section 212(a{9) of the Act:

1. Means of asvertt application for sdmission

2. Means of prior depsrture
3. Length of time uniawfully present before prior departure

Time Spent Previously Unlawfully Present In the United States:
Current Application: | Means of Prior Departure: 0-130 Days | 161364 Daye 388 Deys | 360 + Daya

L-H.“nhﬁnﬁnmﬁnnt Kind of Prior i ; oot Apgticaie Yrs 10 Yrs 2 12(aKONSNIVY

Y 212{eXXO0
10 Yo R1ABNBU)
0 Y 21 eI

10 Yre (21 24NOANE) & R

0¥ & 10 Vs [21.

AT Porsramant 01 H{aXOANS) & 10 Yrs [ 4ap{WNBYHI) ,

Femon 210 Yn

o v piommoon |10 e & Purmanens 11

1 s 10Ymn & Pesmanent

[Waivers avalleble for selvctnd grounds of iInadmissibiiey:

212(s9XA).  Advance consent of ASomey Generd

212(sX9NBY  Extreme haxdship welver (wxdrome hurdship to LPR or ctizen apousa or perant)
212(a)(9XC): Advara conse of Attomey Genersl more than 10 yesrs aRer last departure

For purpasas of section 212(a9XB), Ume in the followihng siatus does not coumt &s Bme unlewfully prasent:

1. Time whils slien is under 18 years of age

2. Time whils alian Ras bons fide ssykam spgfication pending

3. Time white 3 bawciary of femfy unity

4. Those who Gualy for the bethwed epouse or child exception kxnd In secion 21 2{aKENANN) of the Ad.

$. Up to 120 days whie nonfrivolous ication for ext tmerd of status N filed oled allen o of st
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