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This memorandum provi4cs 1mcrim pideliDes to tbc fteld for implanc:nting the new 
grounds of lnadmWibility fow:d in sectlons 212(a)(6)(A) and 212(a)(9) of the Jmmiaratjon and 
Nationality Act ( .. the Act"), 4 as .. ameDded by the Dlegal ImmiaratiOD Reform IDd lmmi�am 
RaponsfbfJity N:t ot 1996 c•DRJRA "), The etreaive date for� of �e seetions is AprU 1, 
1997. Sections 212(a)(6)(A) and 212(a)(g} do not apply to a.pplicatiom for admission or 
adjustment of statw adjla4icaftd by an immipadon judJc: in dcportatioo or exclusiOil proceedillas 
co� prior to April 1, 1997. Except u otbcrwite required by law, lbeae grounds of 
ina<irnWibility apply at thb time of any other administrative detetmination reprdb2g admisaibility, 
includi.JJi but not limited to the issuance of a visa, inspoction of an allen at a port of amy, 
disposition of au applk.adoo for admission by an inspector or an immigntioD Jud8e 01' adJud.Qtion 
of an application Cot adjustment of 'taws. Pw:1bor JU.i�, will be reJu«ed and proposed 
regulations published in tbe Pedcral �aistcr at a later dace. 

ThJs memoraodmu iJ divided into scaions addteMii:Ji the gcncnl implcmq�tatiou of� 
leCtioD& of law, the m:umer in wblc.h time "'unlawtully preseDt,. In the Unilcd States is measured 
IUld the effect ot these JfOUJidS of hwfmissibillt¥ oo applicltionl for adJustmeut of SWill. A chan 
is also attached to u5ist wirh dettnnillations about whether aliens are subject to tbe 2.12(a)(9) 
grounds of inadmiasihility. 

I. QcgeWJmplcmcntltion Issues 

As a preliminary mlttt!f' it Is noted dw the section 2ll(a)(6)(A) pOWJd of inadmissibility 
applies to any alien p� in the United States witbout baYing bccu admitted or paroll.d, but me 
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112(a)(9) pnwts of bw4mis&ibll!ty gDJx apply to aJJem who have ptevloualy physically depened 
the UDltDd S1at&ll ml are DOW �U.aeekin& edmhsfOJI or bave emered or atteq7tat to cata' the 
United Swaa wilbout belq inspecred. Thelctore, aoccion 112(a)(6)(A) 4oel mot apply to visa 
applicaotl oats1de ot the Uaitecl State�, but seetioG 212(a)(9)(B) does apply to visa applfcants 
outside ot Cbl Umted Sbr• Wbo previoualy did aa:me mmclea \JDlftfGI JR1=ce in the United 
Statu, �e, MCdOft 11l{a)(9) doel DOt apply 10 alleal teeldDJ idjus•••EHt ot lt*tiU m the 
Unbd State� whD have u p.teVioully cleplrted the Uair.ed Statel. A1leal will DJt be lble to avoid 
au CODSOCJIOOCOI ot WJ!awt\Jl prueace by ct••mtna 1hat 1lll:lr R=fiiiY after their prmoa. pb,.vaical 
depanure was brief, cuua1 and tnnocat. 

8ecdoa212(a)(c5)(A) o!tbe At::tprovldes that .. an aHeaptesem tn dJe United Staua withoac 
beiDa ad mUted or paroled, ot wbo anivet iD the tTnlfed Staw at any time or place otber than a.. 

daismred b)' tbe AsiDtfwJ QeQen1, is �. • WriaeA iDto Cbt secdoo ilan excepdon for 
baUered apouHS rmd cllildrfa. 'l'k ba� apouae exceptioo will be tp9Jied to both women lad 
tnell. 

Sectioa 212(a)(9)(A)(i) of 1M Act provides lhl1 aliaw who haw heetl ordered removed 
from.� Unital Statol tbroup oxpodiced removal piocmtimp 01" NIDOft1 � lz1ldated 
on the alien� s m:ival in tbc United &ata Uld who have actnaUy heeD removed (or dl.pa&U4 after 
IUCh 1.11 order) are irlldmitsible for S years. S'caioD l1l(a)(9)(A)(il) of die MI. provide� that 
alical wbo have been � ordcled removed, .ordered deported UDder 1Cdio111141 or 2.17 of 
tbe Act or ordered excluded nncter cectloD. 236 of !be Act and wbo have accuany beeD. removed 
(or deputed after auch Ill order) are frwtmksible tor 10 yMn. Allcu wht) have bccD. removed 
IDQR thaQ oace an inadmiNible. tor 20 yean and alieas wbo b&ve been COnvicted of asgravated 
felonies are pemaneDtly in•dmiuibJc. Tbe provision holdin& aliena inadmissible tor 10 yean 
after the issnanr& of an� or dcportatiou order applic8 to NCh orden rcmdered boCh. bctore 
and after Aprill, 1997. In tbit eoDreXt, it should be DOtad thai; punuau to NCtlon 101(a)(13XC) 
of the Act, permanent resideott often are not regarded u sec1ci.q admtqloJl npon re1UrD to tbe 
Unkecl States. 'l'be pntte does inclnde an exception to the 212(a)(9)(A) grauDd ofinadmJssibiWy 
for tho• Who have, prior to thetr remm to tbe United Stata, obtained CODSG ftom the Attorney 
Qeaen1 to reapply tor admission. The Service is CODSic1eriDI a regulatSon or poJ.ic.y that woul4 
Jrlnt ttu. c�n to alicm excluded or depol1ed prior to Aprill. lW/, flbo bad either been 
subsequeatly lawfully admitted to the u� State& or gr&DICd an ilmrlgr:m. or nooimmigmnt visa 
prior to the &&:dvc date otdM: new, � probibidona ap1Dst readmlu(cm. In the bareriln, 
applicants wbo b&ve already rem•incd outlidc: of tbe United States for the oac or fl.c years 
required. uodtz pm-IIRIRA law, iD. the abscoc:e of odlcr a4venc discrcdooary factors, aboul4 be 
arant.cd ad'VaKC coosom 110 reapply tot admission. 1bosc wbo havo been conviccecl of an 

•all'lvaied feloay arc eliaible to apply to lbt ADD� aa.ta1 tor coasem to reapply for 
admi•&ioa but remain tubject to all at�= applicabla srowxb of mactmiaaibility. All requeau for 
such a waiver choUld be tiled oa PonD I-2.12, Appl:iution for l»crmission to Reapply for 
Admission into the United States At= Deportation or Removal. 

Pursuant to sec:Uon 212(a)(9)(B)(i)(l) of the Aa; alitm -unlawtWJy pt"eSelll" In the United 
Scates for mDte than 180 days but lea• than ooe year wbo � depart trom the United 
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Smtes vobmarlly pi« ro tbc Jnitjariou of removal pl'OCX+!dlnp amda' leCtioo 235(b)(l) or seetioJ1 
240 arc lnedm'•alblo for a� a.f l yeas. For parpo&ea of ddl acnb&, *yo1lmtarily dcpanr.d .. 
Includes my cleparaue by 111 .U. &om 1be UDite4 StiW priGr to die iDiri•rim ot remoYil 
proceedfn_p, wbether or not punuam to an order of voltJDIIl1 dep�rtme Wued by the Semcc. 
�to sedioJ1112(a)(9)(B)(l)(ll) ot tbe Act, diOie aJjcm -ualawt\Jily preseur• 111 lbe Uuited 
State. for ODe year or mare, wbo ckpart or m: re.move.clllld thal aeet Mmiuion are foadmissible 
tor 10 yem. '1111 Att1JriJiq Gaaal may waive iallm'Aibilily 11Ddlr lecdoG 212(a)(9)(B) in lbc 
cue of 121 imiDfaraDt wbo can mow dW ft!ual ot admiltiorl would. result Ill extreme hardship 
to the alien' a spwse or parent WbO u a cltJzeu or laW!Ul peDDIDeiJl resldcm. Tbe Senicc wlll 
retain anthDrJtr to paul tbe extreme bantdlip waiver ill COlWlar CUM (wilh no adminlctrati�e 
appeal avaUablc); however. lholo •king actmlsston a& 1 Pon-d-BmrJ wbo leek such a waiver 
will be rc:fctrcd ID 1D immiaraDaD.judp (With admioisuativt tppeal to the Board of Itmrigradon 
Appeals. as pan of an appeal of a removal order). Form I-72A, Appllcadon to Wdve 
Iuadmisslbility OrouDds aDd Pcnnission to ReapplY iS beiJt1 desilbed to accommodaCe this 
provision. 

Punuant to acctiOJl 212(a)(9)(C) of the kt. atf'ens who were WJ1awfully prescat fn the 
United Sta� .tor an aggregate period of more dJm 0oe:ye. aad � depantJd or who 
wore previOUSly ordered removed (ADd actuaUy ldt the"Unile4 Staaea) m! have aubseqwmtly 
either eDtetec1 the Ullitcd States without iD.tpecdtm or awgbt to em« the United State� without 
� are permaDaJdy iaedmiuiblc. The statlltb m•Jces an� for alieul who aeek 
admiuion more than 10 yean after thdr last departmc who have obQirwt advmce coweot from 
the Aaorncy Geoeral to reapply for admission. This ground of iDidmi&albillty appll.es only to 
aliem WbO have attempted to'r� or actually have re-entered the United Staces without being 
inspected and admitted or paroled. 

When determiDlna wbelha' s=ious 212(a)(9)(8) &. (C) of the N.t. are applicable in a 
pardcU1ar .cue. Service ot!lcea will be required tD determillem.leDIIb �lime dial m allen spent 
"unlawfpUy presem- in tbe Uaitcd States prior to lbeir initial depar1lu'e. A JWmber of factors 
are releYam to chis caleulatloo. 

WMn Is 1D allen Wllawfully prcsentT 
The fi1'st quetticm 1A � ease wW be whether au alien bu beea previously •un�awf\llly 

present• m tbe Unital Sbdes. BJ atamae, .. an alien Ia deaMd t0 be UDiawfully presemln th6 
UDi!ed Sra'N if tbG aiim is praeut in abc United States after Cbe expiradoc ot tbiO period ot stay 
l\lthorized by tbe Aaomcy Geaelal or Is preseuc iu the Unlled Slate� wia.oat bema aclmltted or 

parolecl." Sa Sectioa l12(a)(9)(B)(u) of rhe AJ:.t. Tbe Service iDte.qRtl time -untawfully 
pre&CUt• to inclt.ade my time spent in lbe Uoited Stara by llkm after 1bey have violmd the tetmS 
and conditiODS at UlJ form of oon-immiarant mtus, because tiJu spcm ID violation of status is 
DOt autboriud. 

Por purpose& of section 212(1)(9)(8), time m "1m1awtul �· beJias r.o accrue on 
Aprill, 1997. Por o•mpte, althouab an allen may have been In tbe Unlred SCatea WepJly for 
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OGC yeer prj« to April!, 1997, u of Apri12, 1Wl, the aame alien hal .ccrued only one day of 
-uniawtbl pn.ICDZ• fer� ot &ee:don 212(a)(9)(B). Par- parposca of sacdoD 212(a)(9)(C), 
time In "mmlawful p&cr�" may ·acaue prior to April 1, 1W7. Thua, tbe am alicD wbo woald 
only have ODe clay of UDiaWf\11 presence for pw:poses of·section 212(a)(9)(B) OD. .April2, 1997. 
wcWd have oae year aDd oae day ot "unlawful prewu• for purpo• of section 212(a)(9)(C). 
In addldoo, wbm meuuriDa time spcDt •unlawfully prcsco�• ill the tJniud State�, lbe time l.s 
mwured ewm1lativdy for purposes of section 112(a)(9)(C), but DOt tor purposes of &eetion 
212(a)(9)(B)- For example, ID a1Jea who was "wllawftllly presc:ut" ill the Unitl:d Stml for� 
months, departed abe UDirt:d Statcs, rcl11nJC4. and wu .. ualawftllly presem• for 2 JDCXC moDths 
woald have acctUed 7 moath• of •unbwful preuDCe" for pwpMM of sectioo 212(a)(9)(C), but 
not for purpo101 of lecdoD 212(a)(9)(B). 

U&awtul preseuce may be tripered either by oventaytua tbe time � or by 
emoting into an activlty tbat violaa tbo terms or coDditlODJ of statui. For ex•,.,lc, an a1it::n 
proseot on a vis1ttx visa begins to a=ue unlawtUl preseDCe on rhe dq cbal be or lbc emtn Into 
UDaWhori.zed empJoymenr. Unlawful pteSenCe is also trtaleted by tbe egmmis.sJo;o of a criminal 
offense that nad.cn m l1ieD hpdmissihle or nmovable. 

Once an allen IOU out of utus, he or she is •unlawfully preleDt .. umil the Service 
·restoR� sutus or he or abe leaves me UDUd SQte.S. Service policy govecmaa restoration of status 
will be dis.lcm1Date4 undec separate com-. 

• 
Sccdon l12(a)(9)(B)(iii) caumcrat.e$' instanCeS in whicb an alien does aot accrue -unlawful 

.PreSCDCe" for pwpoM& of section 2l2.(a)(9)(B): 

1. Time iD whk:h an alien is under ll yean of ap 
2. nme durina which an alien bas a bona fide' application for asylum pendina (Unless 

tbc alien was employed wkbout awboriwioo at mY time; durin& me period mat tbe 
appltcadoa was peDdinl) 

3. Timo 4uriog wbkh an alien is a bcoeficiuy of flmily unity protection 
4. For those &dmiued or paroled -time during the pendeocy of a JJ.Oft-frivolous 

application for chanp or cxtemion of status (up to a maximum ot 120 days) 
S. Those Mlo quality u a battered spouse or child u provided in teetion 

212(a)(9)(B)(IU)(IV) of� Act. 

These � are DOC applicable wbm c.onsideriiia "UDlawful tm--=e• for purpose� of secdon 
212(a)(9)(C). 

The cxcqltion for up to 120 days durin& the pendency of an applicaDon for change or 
extcnsioo of swua ODly applks whm tbc application is it1tiJniurAI prior to b: expiration of sums 
by a person who bu been lawfully admitted or paroled imn tbe Uuitod Sw., ID4 includes DOl 
only time during the pcot;l=ey of an application for •change or exteosioo • � stams bua alao � 
during applications for •adjusunear" of sbtus. 
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An alien wbo is *unlawfally present• colltime& to accrue time 11 ncb wbDc In removal 
pi'OCAI ecltasa. � 8 CPR secdon.239.3. Likewise, die Brim of vollmary ._. •• by the Scrvb 
Of an lmmi&tadoD judp wm 'DOt•smp Clle mnnins of dml'-uulawftJlly pmlellt. W However 1 time 
m certain famu of Alt.orD8y Geaenl -�· . .... wW DOt cauJif ia IDIUUdns time 
DDlawfally prcaeDt. By pNpCJliCd rep1atioD. this wW lnclude rd\lgeel td•aiutd 1Q1<fu secdoD 2lY1 
of tbe Al:t, •lfem sramed asylum tmder aeetioll 208 of1be At:t aad al1em puad canoellatloll 
pcaliDI adjustmcDt ot ��an��. T1le proposal replatton addteatq "'·ae sroap1 will be specific 
iD aatJ:n IDd DOt leave •unctiam4• PltDI opeo to broader iat.erprtl.adoa. Allene wida pendq 
� or PCIDDiion ot st11UI IPJ)Iicadca after 1be 120-<lay period and alfem pream but DOt yet 
removed after a tiDal remowl order will no& be considered to be In a period of stay "autboriud 
by rbe Attomey General. • 

m. Impact .of tbese GrooM• of Jnadmiuibili&)r Qn Appllcatioot for MlUWnrant of Sb!pl 

AlieQs inadmissible pamwt to 212(a)(6)(A) of the }.t:J arc eligible tO apply for� 
of statuti under secUOD 245(i) of die At;t. H�e�l"� aliena inedmfuiblc pursu.aal to aection 
212(a)(9) aft:he N:t. ue iDeUpble for a4jmtxneGI ofJW&d under secQon 245 of tbc Al:l., subject 
to the waiver &Dd exception pravtsiold of � around� of mactmiSslbUlty. 

Attacbmeol 

cc· Offtcial File Copy 
(Aiin: Stepbon Fi&cbol) • Department of State 
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HOW LONG IS AN AUEN INADMISSIBLE PURSUANT TO SECTION 212(A)(9) OF THE ACT AFTER BEING PREVIOUSLY 

UNLAWFULLY PRESENT IN THE UNITED STATES? 

Th,.. factors to consider In every case where M aUen may be lnadmtulble pursuant to HCtlon 212(a)(9) of the Act. 

1. Means d curent appKcation for admfuion 
2. Means of prtor deplrture 
3. length of dme unlawfuly present before prior depnlre 

Time � Prmoualy Unlawfully PNMnt In tM Unltlld StltM: 
Cumant A�lcallon: Means of Prtor Departure: 0.111Dap 111-lMDays 311Days ••oaya 

._...""--........,•• aaasc: , _,fl.....,� ..... . ..,_.,.... IIYnDt:K1� tOYJaDt 

l�o.--.111 .......... ........... 10Y•Gt 

..... . O.......M.OriWM ....... IIIJIIII(t}l In,. .,... tOYRDt 

�-�,_�.......,���- ........... ,.. I V.. tYRDt ttV.Dt:l(a 

.......... �,_ar..... lOIIar,_._ IIY•at , . ., .. \OV.I21 .... 

........... . DltlrtM,.., OriWM "'** 12ov. iJIYI'tDt . ,... &tl'l'lwJ:II 

"'--'".o--w,...,.,.,.. - ,..,_ f lilt ...._...a, I tD Yl'fiM: 

11111'1 ............. , -�··*�M: ,_.,. ...,....1211ba IIICII10'YI't 

�-......... 1!111111-- -�o..toNNirll ................. �twt -� IVn ,. .,. 10'1'1101 • ,.._gtJJ(eKIIJQ 

�0......111 ......................... ......... .......... ti'YI't ,..,,. a ....,__,ltUftMIIICII 

�- ·- aviiiHit IDr IIIICtH ground� of lntldmluftlllty. 
212(1)(9)(A): Mwlnct conMnl d Attorney Genenl 
212(1)(9)(8): EllhiM hlrdthlp WMr (Uhme heldlhtp to lPR 01 dlizen 1p0UM or..,._) 
212(a)(9)(C): Advlnce coneent of Attorney Genlt"'l more th.wt 10 yem after lut Mp.mn 

For,...,_.. of MCdoft 2t2Ca)(tKB). Ume In 1M folo...._ ...,. doee 1t0t COUIIt .. lime unlawftllly ,....nt: 
1. Time wHIIIIien II &nler 18 year� af age 
2. Time whll lllen 11M bonllde uybn lipplk:.llion pending 
3. llmlwNII • bentlc:*y of flmly W1lty 
4. ThoM who qudfy felt Itt b....,ed apouae 01 child axceplon bnf., Mdorl212(a)(8)(A)(I) ollht Ad. 
s. �to 120 dm _,.. nonfrivolouiiPPIIcallon f01 eld 1men1 of status� I tiled by tawUy oled allen prior to ofatMua 

I 
I 
I 

I 

I 

: I 
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