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Asylum Cooperative Agreements and

the Limits of Lawful Transfer
An Analysis of the U.S.—Ecuador Agreement Under

International and Domestic Law

Emercio Jose Aponte and Andrea Aponte*

Abstract: Asylum Cooperative Agreements (ACAs) are binding international
agreements that regulate the transfer of asylum seekers between states and
operate within the framework of international refugee and human rights law.
These agreements require that actions taken pursuant to the transfer framework
be implemented consistently with the parties’ obligations under applicable
international law, thereby embedding international protection standards
within its operative provisions and shaping the legal conditions under which
transfers may occur.

This article examines the legal framework governing the application of
ACAs in the United States and uses the U.S.—Ecuador ACA as a case study to
illustrate how the applicability analysis should be conducted. It analyzes four
principal legal constraints on the lawful application of ACAs: (1) the require-
ment of effective protection in the receiving state under international refugee
and human rights law, (2) the obligation of individualized adjudication by
immigration judges, (3) the statutory and procedural preconditions for transfer,
and (4) the rule of non-retroactivity under international and domestic law.

Applying this framework to the U.S.—Ecuador ACA, the article evaluates
structural deficiencies in the agreement, including the absence of defined eligi-
bility criteria and implementing mechanisms, as well as documented country
conditions in Ecuador relevant to the safe third-country inquiry. It argues
that lawful application of an ACA requires strict adherence to international
protection standards, the existence of operational eligibility criteria, satisfac-
tion of statutory transfer requirements, and prospective application consistent
with the rule of non-retroactivity. Where these conditions are not satisfied,
the agreement cannot be lawfully applied within the governing statutory and
international legal framework.

Introduction

Under § 208(a)(2)(A) of the Immigration and Nationality Act (INA),
Congress authorized the executive branch to conclude international agree-
ments permitting the transfer of certain asylum applicants to a third country
where their life or freedom would not be threatened and where a full and fair
procedure for determining asylum claims is available. Asylum Cooperative
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Agreements (ACAs) constitute one form of such safe third-country arrange-
ments and operate at the intersection of domestic statutory authorization and
the international refugee protection regime.

In 2025, the United States concluded ACAs with several countries, includ-
ing Ecuador, Uganda, Honduras, Guatemala, and Paraguay." Under these
agreements, the United States may propose the transfer of certain asylum
applicants present in its territory to one or more of these countries so that the
receiving state may examine their request for protection. Where an applicant is
determined to be subject to one of these agreements, the individual becomes
ineligible to pursue asylum in the United States and may instead be removed
to the designated third country.

ACAs are legally binding international agreements governed by interna-
tional law and intended to regulate the transfer of asylum seckers between
states.” As such, they operate within the framework of international refugee
and human rights law and require that actions taken pursuant to the transfer
framework be implemented consistently with the parties’” obligations under
applicable international law.> The determination of whether an ACA applies
in an individual case must be conducted through an interpretation of the
relevant domestic regulations in harmony with the applicable international
legal obligations incorporated in the agreement.*

The governing regulations assign immigration judges the responsibility to
determine whether an applicant is subject to the terms of an ACA and whether
removal to the designated third country is appropriate under the agreement.’
This determination requires a structured and individualized adjudicatory
analysis rather than a categorical or automatic application of the agreement.
ACAs are likewise subject to the rule of non-retroactivity under international
and domestic law, which presumes that international agreements apply pro-
spectively unless a contrary intention is clearly expressed.®

This article examines the legal framework governing the application
of ACAs in U.S. removal proceedings and uses the agreement concluded
between the United States and Ecuador as a case study to illustrate how the
applicability analysis should be conducted.” It analyzes the international legal
nature of ACAs, their incorporation of obligations arising under international
refugee law and international human rights law, the regulatory structure that
assigns immigration judges the responsibility to determine their applicability
in individual cases, and the procedural framework reflected in the Board of
Immigration Appeals’ (BIA) decision in Matter of C-I-G-M- & L-V-S-G-.*

It then develops the analytical framework that should guide this deter-
mination, including the role of interpretive guidance issued by the United
Nations High Commissioner for Refugees (UNHCR), the requirement that
transfers ensure effective protection in the receiving state, and the principle
of non-retroactivity under international and domestic law. Applying this
framework to the U.S.—Ecuador ACA in the context of Venezuelan nationals,
particularly Venezuelan women, the article evaluates whether the legal and
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structural conditions necessary for lawful transfer are satisfied, including the
existence of defined eligibility criteria, the fulfillment of statutory and proce-
dural preconditions for transfer, and the implications of documented country
conditions in Ecuador for the safe third-country inquiry.

The Safe Third Country: A Ground of Ineligibility for
Asylum Within the United States

Section 208(a)(2)(A) of the Immigration and Nationality Act

Section 208(a)(2)(A) of the INA, codified at 8 U.S.C. § 1158(a)(2)(A),
provides that an applicant is ineligible for asylum in the United States if the
applicant may be removed, pursuant to a bilateral or multilateral agreement,
to a third country other than the applicant’s country of nationality or, in the
case of a stateless person, the country of last habitual residence, where the
applicant’s life or freedom would not be threatened on account of a protected
ground and where a full and fair asylum procedure is available. The bar does
not apply if the Attorney General determines that granting asylum in the
United States serves the public interest.’

Implementation of the Safe Third-Country Bar

Section 208(a)(2)(A) of the INA requires, for the implementation of this
provision, the existence of a treaty or international agreement with a third
country to which the United States may remove individuals who are not
nationals of that country. This provision shows that Congress not only con-
templated that such arrangements could be formalized through international
treaties but also expressly authorized the executive branch to implement the
provision through executive international agreements.

ACAs fall within the category of ex ante congressional—executive agree-
ments, which arise when Congress, through legislation enacted pursuant to
the bicameral legislative process, authorizes the executive branch to conclude
international agreements.'” In this instance, the relevant statutory authorization
is provided by the INA, which empowers the executive branch to conclude
bilateral or multilateral agreements governing the transfer of asylum seekers
to third countries.

Congressional—executive agreements are generally understood to possess
the same domestic legal status as treaties.!" Because they are concluded pursu-
ant to congressional authorization enacted through the ordinary legislative
process, such agreements, including the ACAs, operate as federal law within
the U.S. legal system. As a result, they participate in the well-established
“last-in-time” rule, under which courts apply whichever instrument, whether
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a statute or an international agreement, constitutes the most recent expression
of the sovereign will of the United States.'*

U.S. Department of State regulations define an international agreement
as an undertaking between states or their agencies that the parties intend to
be legally binding and governed by international law." Because ACAs fall
within this category, their provisions must be given operative legal effect in
the domestic adjudicatory process. Accordingly, when determining the appli-
cability of an ACA in an individual case, the adjudicator must interpret the
relevant provisions with due regard to the international obligations, including
the implications of the last-in-time rule where conflicts with domestic law arise.

Regulatory Authority Under 8 C.ER. § 1240.11(h) (2025) for
the Application of ACAs

Regulation 8 C.ER. § 1240.11(h) assigns to the immigration judge the
authority to determine whether an asylum applicant is subject to the terms of
an ACA and, if so, whether “under the relevant agreement, the alien should
be removed to the third country or whether the alien should be permitted to
pursue asylum or other protection claims in the United States.”'*

The regulation further provides that this bar applies unless the immigra-
tion judge determines, by a preponderance of the evidence, that the agreement
does not apply, that a regulatory exception applies explained by the applicable
published Federal Register document setting out each agreement and its
exceptions, or that it is more likely than not that the individual would face
persecution on account of a protected ground or torture in the designated
third country."”

If no exception applies and the required risk of persecution or torture is
not established, the individual must be ordered removed to the relevant third
country, where the person may pursue protection claims under that country’s
legal framework. However, this does not prevent the individual from seeking
other forms of relief from removal for which they may be eligible.'®

In exercising this authority, therefore, the immigration judge must address
three distinct inquiries. First, the adjudicator must determine whether the
relevant ACA, also referred to in statutory terms as a safe third-country agree-
ment, applies to the respondent.'” Second, if the agreement is applicable, the
immigration judge must determine whether the respondent qualifies for any
exception to its application. Third, if no exception applies, the adjudicator
must assess whether the respondent has demonstrated that it is more likely
than not that they would face persecution or torture in the designated receiv-
ing country.'®

Finally, when assessing whether an asylum applicant is subject to the terms
of an ACA, immigration judges must act in compliance with the requirements
of due process. This obligation entails not only providing the applicant with
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a meaningful opportunity to oppose any request to pretermit the asylum
application on the basis of an ACA, but also conducting the adjudication in a
manner that ensures the decision complies with the principles of fundamental
fairness.” In this context, due process requires that the immigration judge
evaluate the applicability of the agreement through a fair and individualized
determination that allows the applicant to present arguments and evidence
relevant to whether the ACA properly applies to the case.

Matter of C-I-G-M- ¢ L-V-5-G-: The BIA’s Approach to
Applying ACAs in Removal Proceedings

On October 31, 2025, the BIA issued its precedent decision in Matter of
C-I-G-M- & L-V-S-G-, addressing the application of the ACA with Honduras
and clarifying the procedural framework governing the safe third-country bar
under § 208(a)(2)(A) of the INA. The BIA held that when the U.S. Depart-
ment of Homeland Security (DHS) asserts that an ACA bars a respondent
from seeking asylum in the United States, the adjudicator must first determine
whether the safe third-country bar applies before considering the merits of
any asylum or protection claim.*

The decision also emphasizes that DHS must provide the respondent with
oral or written notice of its intent to remove the respondent to a third country
pursuant to the relevant agreement, after which the respondent must be given
a reasonable opportunity to demonstrate that the ACA does not apply because
they will more likely than not be persecuted on account of a protected ground
or tortured in the relevant third country.”

A proper interpretation of 8 C.ER. § 1240.11(h)(2)(i)-(ii) indicates that
the burden to demonstrate that the ACA does not apply, because the respon-
dent will more likely than not be persecuted on account of a protected ground
or tortured in the relevant third country, arises only after the immigration
judge has determined both the applicability of the relevant agreement and
the absence of any regulatory exception permitting the respondent to pursue
asylum in the United States.

To conclude that this burden arises merely because DHS has notified the
respondent of its intent to remove the individual pursuant to an ACA would
effectively render the agreement automatically applicable, thereby nullifying
the procedural safeguards established by the regulation. Indeed, the BIA has
explained that a respondent subject to the terms of an ACA bears the burden,
under 8 C.ER. § 1240.11(h)(2)(iii), to establish by a preponderance of the
evidence that they more likely than not be persecuted on account of a protected
ground or tortured in the relevant third country.”” By negative implication, a
respondent who is not subject to an ACA, because the immigration judge has

determined that the agreement does not apply or that a regulatory exception
exists under 8 C.ER. §§ 1240.11(h)(2)(i)-(ii), does not bear that burden.
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The decision further clarifies that the immigration judge does not have
authority to determine whether the designated third country provides a “full
and fair” asylum procedure or whether it would be in the public interest for
the respondent to pursue asylum in the United States, as those determina-
tions are expressly reserved to the Attorney General and the U.S. Secretary of
Homeland Security.? Finally, the BIA clarified that the ACA with Honduras
could apply even though it entered into force after the respondent arrived
in the United States, concluding that such application does not constitute
impermissible retroactive application.?

Finally, the most notable aspect of this decision is not the particular
conclusions reached by the BIA, some of which are open to question, as will
be analyzed later in this article, but rather what the BIA did not address.
Specifically, the BIA did not develop, and instead remained silent regarding
the analytical process that immigration judges must follow to determine
whether an ACA is applicable in a particular case, nor did it identify the legal
framework that should guide that determination. This omission underscores
the importance of understanding the nature and scope of these agreements,
as well as the manner in which domestic regulations must be interpreted and
applied in light of the legal framework governing ACAs.

The International Legal Nature of ACAs

ACAs as Binding International Agreements Governed by
Refugee and Human Rights Law

As previously discussed, ACAs are legally binding agreements ruled by
international law that regulate the transfer of asylum seekers between states.
As such, they fall within the scope of international refugee law and are also
informed by international human rights law, which imposes obligations on
states parties regarding the treatment of individuals within their territory and
subject to their jurisdiction.”

Consistent with this legal framework, ACAs provide that actions carried
out under them must be conducted in accordance with applicable international
%6 By incorporating these international legal obligations directly into their
operative provisions, these agreements embed international refugee and human
rights standards within their implementation.”

When the international and domestic legal frameworks are considered
together, it becomes clear that applicability determinations under an ACA
cannot be automatic or categorical. Rather, they require a structured and
individualized adjudicatory analysis conducted by the immigration judge
pursuant to the governing statutory and regulatory provisions and interpreted
in light of the agreement’s incorporated international commitments and the
principles of applicable international law.

law.
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Interpretive Consequences: The Role of UNHCR and

International Benchmarks

Accordingly, when assessing the applicability of ACAs, the immigration
judge may not confine the analysis to domestic statutory or regulatory provi-
sions alone but must interpret and apply the agreements in accordance with
the incorporated international legal obligations. This obligation necessarily
includes consideration of authoritative guidance issued by the UNHCR, the
entity expressly entrusted by the Convention Relating to the Status of Refu-
gees™ with supervising its application.

While UNHCR guidance is not binding in the same manner as treaty-
based obligations, it constitutes highly persuasive authority in interpreting
refugee law obligations,” including the right to seek asylum and the standards
for ensuring effective and meaningful protection of asylum seekers’ human
rights. The court’s analysis must therefore be aligned with these internation-
ally recognized benchmarks, which are expressly incorporated into the ACAs.

Effective Protection and Individualized Assessment as

Conditions for Lawful Transfers Under ACAs

UNHCR explains that transfer agreements such as ACAs generate concrete
and enforceable obligations for participating states, including the obligation
to admit the transferred individual into the receiving state’s territory, grant
lawful stay for the duration of the asylum process, provide access to a fair and
efficient state’s asylum procedure, and ensure protection against refoulement.*

UNHCR further emphasizes that such agreements must guarantee stan-
dards of treatment commensurate with the Refugee Convention and inter-
national human rights law, and that their implementation may not reduce or
undermine the human rights of asylum applicants. Protection of fundamental
human rights in the receiving state is therefore an essential condition of the
legality of any transfer agreement, and international protection must be acces-
sible and effective in law and in practice.’’ Consistent with these principles,
UNHCR guidance also makes clear that the existence of a transfer agreement
does not relieve the transferring state of the obligation to conduct an indi-
vidualized assessment of whether the agreement may lawfully be applied in
a particular case.’

In this framework, the adjudicator’s applicability determination requires
an evaluation of whether: (1) the receiving state will in fact admit the respon-
dent and grant lawful stay; (2) the level of protection and the human rights
conditions in the receiving country satisfy the standards required under the
Refugee Convention, its 1967 Protocol Relating to the Status of Refugees,”
and international human rights law; (3) any real risk of refoulement exists;
and (4) the respondent will have access in practice to a fair, efficient, and
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meaningful asylum procedure.’® With respect to this fourth consideration,
the BIA clarified in Matter of C-I-G-M- & L-V-S-G- that the responsibility
rests with the Attorney General and the U.S. Secretary of Homeland Security,
rather than with immigration judges.”

ACA Inapplicability Where International Legal
Standards Are Not Met

Where this analysis reveals the absence of reliable and concrete guarantees
of effective protection, including where human rights deficiencies undermine
treatment commensurate with international standards, the transfer agreement
is contrary to international law and must be deemed inapplicable in the indi-
vidual case. International law is likewise breached when such agreements are
used primarily as instruments of responsibility-shifting or “externalization,”
rather than as mechanisms of genuine responsibility-sharing.*

Therefore, where the purpose or practical effect of an ACA is to restrict
access to the territory or asylum system of the state where protection was
sought, or to relocate asylum seekers to environments in which their rights are
diminished or their protection needs remain unmet, the immigration judge
must conclude that application of the ACA in the individual case is incompat-
ible with the state’s international obligations and therefore legally inapplicable.

Non-Retroactivity and the Temporal Scope of Asylum

Cooperative Agreements

Under international law, treaties and international agreements apply
only prospectively unless a contrary intention is clearly expressed in their
text. Article 28 of the Vienna Convention on the Law of Treaties codifies this
customary rule of non-retroactivity, providing that treaty provisions do not
bind a state with respect to any act, fact, or situation that occurred before the
treaty or agreement entered into force for that State. This principle reflects
customary international law recognized by the United States and operates as
a foundational safeguard of legal certainty.?’

ACAs, as binding international agreements governed by international
law, are subject to this default rule of prospective application. Absent clear
textual language authorizing retroactive effect, an ACA governs only situations
arising after its entry into force and does not extend to conduct, entries, or
applications predating that moment.

This principle of non-retroactivity is reinforced by established doctrines of
statutory interpretation in U.S. law. Under the long-standing Charming Betsy
canon,*® U.S. statutes and regulations should be construed, where reasonably
possible, in a manner consistent with international law.*” Accordingly, domestic
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provisions governing the implementation of ACAs must be interpreted in light
of the customary international law rule against retroactive treaty application
unless Congress has clearly expressed a contrary intent.

Likewise, U.S. jurisprudence has a “deeply rooted” presumption against
retroactive application of legislation, based on principles of “[e]lementary
considerations of fairness,” “settled expectations should not be lightly dis-
rupted . .. the legal effect of conduct should ordinarily be assessed under the
law that existed when the conduct took place.” The standard to rebut this
presumption is “demanding,” requiring “a clear indication from Congress
that it intended such a result.”* The language rebutting the presumption of
retroactivity must be “so clear that it could sustain only one interpretation.”**

Taken together, these principles establish that ACAs apply prospectively
unless: (1) the agreement contains an express retroactivity clause, (2) the
agreement has been validly amended to authorize retroactive application, or
(3) Congress has clearly and unequivocally directed retroactive implementation
in the governing statute. In the absence of such express authorization, ACAs
must be construed and applied in accordance with the rule of prospective effect.

Structural and Legal Deficiencies in the U.S.—Ecuador
ACA

Before analyzing the structural and legal deficiencies of the ACA concluded
with Ecuador, it is worth noting that the analysis developed in this article
applies equally to the other ACAs concluded by the United States, as they
likewise constitute international agreements governed by international law
and implemented through the same statutory and regulatory framework.* As
such, they are subject to the same interpretive principles and legal constraints
examined here.

Absence of Defined Eligibility Criteria and Implementing
Mechanisms

UNHCR guidance requires that transfer agreements clearly define the
conditions under which transfers may occur, including specific eligibility
criteria and safeguards necessary to ensure the rights and safety of asylum
seekers. UNHCR cautions that where such agreements lack defined criteria
or adequate safeguards, or leave international protection needs unmet, they
risk constituting an unlawful externalization of refugee protection obligations,
and that where these guarantees cannot be agreed to or met, transfer is not
appropriate.*

The ACA between the United States and Ecuador confirms that the criteria
necessary to determine individual applicability have not yet been developed.
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The ACA expressly provides that the parties will “develop operational processes
to assist with the implementation of this Agreement through a subsequent
instrument, including, among other things, clear criteria to determine eligibil-
ity for transfer to the Republic of Ecuador.”®

By its own terms, therefore, the ACA contemplates that a future instru-
ment is required to establish the eligibility criteria governing who may be
transferred. Until such criteria are defined, accessible, and operational, the
ACA does not supply the standards necessary to determine whether it applies
to any particular asylum seeker.

Public reporting further confirms this lack of defined criteria. Press state-
ments by Ecuadorian authorities indicate that “both countries will later work
on an additional instrument that will detail the operational procedures and
specific criteria to define who is eligible” and that the program would be limited
to persons of certain nationalities, without identifying which nationalities are
included or clarifying whether Venezuelan asylum seekers fall within the scope
of the ACA. This information underscores the absence of publicly articulated
eligibility standards.*

In the absence of the “clear criteria” expressly contemplated by the ACA,
the immigration judge cannot lawfully fulfill the regulatory obligation under
8 C.ER. § 1240.11(h) to determine whether the ACA applies to the respon-
dent. Where DHS invokes the ACA with Ecuador as a basis for transfer, it bears
the burden of establishing the ACA’s applicability and is therefore required
to attach or expressly identify the “subsequent instrument” through which
the parties were to define the operational procedures and eligibility criteria
governing transfer.”’

This implementing instrument is not ancillary; it is the mechanism through
which eligibility is defined and the scope of the ACA is operationalized.
Absent its submission or incorporation into the record, no legally ascertain-
able standard exists by which the immigration judge can evaluate eligibility
for transfer. Under such circumstances, application of the ACA is not merely
unsupported; it is legally indefensible and inconsistent with the ACA’s own
terms and governing international protection standards, rendering the ACA
inapplicable.

Failure to Satisfy the Safe Third-Country Standard: Ecuador’s
Human Rights Conditions

The assessment of whether Ecuador qualifies as a safe third country for
the Venezuelan respondent is a threshold determination that the immigration
judge must undertake as part of deciding whether the ACA is applicable. This
analysis flows from the obligation to ensure that any application of the ACA
guarantees standards of treatment consistent with the Refugee Convention
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and international human rights law, and that implementation of the ACA does
not reduce or undermine the human rights of asylum applicants.*®

This inquiry is distinct from the subsequent analysis of whether the
respondent has demonstrated that it is more likely than not that he or she
would face persecution or torture in the receiving country, which arises only
after the immigration judge has determined that the ACA is applicable and
that no exception to its application applies.

Accordingly, at this stage, the immigration judge’s analysis is not confined
to whether the respondent faces persecution on one of the five protected
grounds under asylum law. Rather, it requires an assessment of whether the
respondent’s fundamental human rights would be compromised as a result
of the receiving country’s action or inaction, here Ecuador. The inquiry into
whether the respondent has demonstrated a likelihood of persecution or torture
applies only at the later stage of analysis, after the court has found the ACA
applicable and no exception to its application exists.

In applying this standard, the safe third-country inquiry cannot be con-
ducted in the abstract but must be grounded in the concrete human rights
conditions facing the particular category of individuals subject to transfer. The
respondent’s nationality and, where applicable, their gender are therefore legally
relevant characteristics in assessing whether Ecuador satisfies the requirement
of effective protection.

In this framework, the immigration judge’s analysis must begin with the
general conditions affecting migrants and asylum seekers in Ecuador and then
proceed to consider whether those conditions assume heightened significance
where the respondent is from a particular nationality, such as Venezuela. Where
the respondent is a woman, the inquiry becomes more acute still, as gender-
based violence, particularly when combined with xenophobia, may produce
compounded vulnerabilities that bear directly on the adequacy of protection
under international refugee and human rights law.

The publicly available country-conditions evidence demonstrates sig-
nificant structural deficiencies relevant to the safe third-country inquiry. The
2024 Department of State Human Rights Report on Ecuador notes that “on
January 9, President Daniel Noboa decreed a state of emergency to stem
escalating violence from local and transnational organized crime groups [and]
directed police and military forces to conduct enhanced security operations
against these groups to address security threats.”®

The report further states that “migrants and refugees were particularly
vulnerable to hazardous and exploitative working conditions,” including
complaints that Venezuelans were being paid below the minimum wage. It
also documents discrimination and limited access to formal employment,
education, and housing, all of which affected migrants’ and refugees” ability
to integrate.”

Likewise, the U.S. Department of State’s 2023 Country Reports on Ecua-
dor document serious and systemic human rights violations affecting migrants
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and asylum seekers, including Venezuelans. The report indicates that migrants
and refugees “experienced gender-based violence and human trafficking,” and
that authorities observed “an increase in forced labor, sex trafficking, and the
forced recruitment of migrants and refugees into criminal activity,” particularly
by criminal groups operating along Ecuador’s borders.”!

The U.S. Department of State further notes that “continued migrant and
refugee arrivals at irregular crossings, due to visa requirements for Venezuelan
nationals; increasing xenophobia; and a lack of local and municipal govern-
ment coordination or capacity ... complicated the government’s ability to
address and prevent abuses.” Migrants reported “a lack of trust, significant
corruption, and xenophobia in public institutions, including within police
and the Attorney General’s Office, that made it difficult to report abuse.”

At the same time, access to basic rights remained severely limited, with
barriers to education, health care, employment, and housing exacerbated by
discrimination and the deterioration of public services.”” The report also under-
scores that “migrants and refugees were particularly vulnerable to hazardous
and exploitative working conditions,” including receiving wages below the
legal minimum and working in the informal sector, where labor protections
are not effectively enforced.

Human Rights Watch’s most recent report on Ecuador states that homicide
rates are at “unprecedented levels” and notes that President Noboa acknowl-
edged that the country was in an “internal armed conflict.”> The report further
indicates that many migrants and asylum seekers in Ecuador face significant
difficulties in obtaining regular immigration status and achieving meaningful
integration.>

These risks faced by migrants are particularly pronounced with respect to
Venezuelan nationals. An article published in the Yale Review of International
Studies documents that Venezuelan migrants in Ecuador face pervasive and
systematic human rights violations driven by xenophobia and discrimination,
noting that “98 percent of Venezuelan migrants have experienced discrimina-
tion on the basis of their national identity.””’

The article further describes how xenophobic attitudes have, in certain
instances, escalated into violence, including episodes in which Ecuadorian
citizens carried out “indiscriminate attacks against any Venezuelans they
found,” forcibly expelling individuals from their homes and “throwing stones
and burning their belongings.”®

The article explains that such acts place “the rights to life, liberty, secu-
rity, and dignity of Venezuelan migrants at risk” and constitute violations of
the prohibition against discrimination based on nationality.” In addition to
physical violence, Venezuelans are subjected to systemic abuses in housing and
employment, including being denied rental opportunities or forcibly evicted
solely because of their nationality, practices that “directly violate their right

to adequate housing.”®
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They are also exploited in the labor market, where many work without
contracts and earn wages “42 percent lower than that of Ecuadorian nation-
als,” or are not paid at all.®' The article further underscores that these abuses
engage state responsibility, emphasizing that when xenophobic conduct by
private actors is not prevented, investigated, or punished, “the State fails to
comply with its positive duties under international human rights law” due to
a lack of due diligence.®

The risks described above assume even greater gravity where the respondent
is a Venezuelan woman. Amnesty International documents that Venezuelan
refugee women in Ecuador face systemic and heightened human-rights vio-
lations, particularly gender-based violence, discrimination, and the absence
of effective state protection. The organization observes that “[g]ender-based
violence is a systemic and prevalent problem in Ecuador: two out of three
women experience some form of gender-based violence during their lives. In
this context Venezuelan refugee women are at even greater risk of physical,
psychological, sexual, patrimonial, gynecological-obstetric and cyber violence
in public and private spaces.”®

It further notes that “[v]arious vulnerability factors, coupled with ste-
reotypes that hypersexualize Venezuelan women, increase their exposure to
trafficking, sexual exploitation and other forms of gender-based violence.”*
Despite the existence of a formal legal framework, Amnesty International
concludes that “the Ecuadorian state is failing to guarantee the rights of Ven-
ezuelan refugee women at different levels.”®

The report further documents that “Ecuadorian authorities are failing to
guarantee the rights of Venezuelan women survivors of gender-based violence
by not providing the appropriate conditions for them to access protection
mechanisms and justice,” and that institutional responses are marked by “sexist
and xenophobic prejudices and stereotypes, which constitute a further form
of violence against Venezuelan women.”®

As a result, the “combination of obstacles renders access to justice and
reparation for Venezuelan women little more than a utopia. Moreover, it
violates their right to a life free of violence, which the state has an obligation
to guarantee to all women, without discrimination.”®”

Additional reporting confirms the structural and intersectional nature
of these harms. Amnesty International’s report notes that women constitute
“approximately 50% of the Venezuelan refugees in Ecuador,”® and that “72%
of the Venezuelan women surveyed ... . believed that this population faces some
type of gender-based violence in Ecuador,” identifying psychological violence,
workplace sexual harassment, and domestic physical violence as among the
most prevalent forms.®

The report further emphasizes the existence of “sexist and xenophobic
stereotypes by public officials towards Venezuelan women” that obstruct access
to justice.”’ Consistent with these findings, Amnesty International warns
that Ecuador “is joining Colombia and Peru in its unacceptable treatment of
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Venezuelan women who survive gender-based violence,” and that the “Ecua-
dorian State is not guaranteeing the rights of Venezuelan women to seek
protection as refugees and to a life free from violence.””!

Taken together, the foregoing country conditions reports indicate that
Ecuador does not ensure conditions of safety, dignity, or effective protection
for individuals transferred pursuant to an ACA. UNHCR has emphasized that
such agreements must guarantee treatment commensurate with the Refugee
Convention and international human rights law, and that their implementa-
tion may not reduce or undermine the rights of asylum applicants. Effective
protection in the receiving state is therefore an essential condition of the
legality of any transfer arrangement and must be accessible and effective both
in law and in practice.”

Where reliable and concrete guarantees of effective protection are absent,
particularly where systemic human rights deficiencies undermine treatment
consistent with international standards, the application of a transfer agree-
ment is contrary to international law and must be deemed inapplicable in the
individual case.” This conclusion is reinforced by the terms of the ACA with
Ecuador, which expressly provides that the parties” actions under the ACA
“shall be in accordance with” their obligations under the Refugee Conven-
tion, its 1967 Protocol, the Convention Against Torture, and other applicable
international obligations.”

International law is likewise breached where such arrangements func-
tion primarily as mechanisms of responsibility-shifting or “externalization,”
rather than genuine responsibility-sharing, resulting in the transfer of asylum
seekers to conditions in which their fundamental rights are not adequately
protected.” The application of the ACA under the present conditions would
therefore fail to satisfy not only international legal standards but also the
express requirements of the ACA itself. Under these circumstances and, fol-
lowing the individualized assessment required by international and domestic
law, the immigration judge would lack a legally sufficient basis to determine
that Ecuador satisfies the safe third-country standard and, consequently, to

conclude that the ACA is applicable.

Failure to Establish the Statutory and Procedural Preconditions
for Lawful Transfer Under the ACA

Under 8 U.S.C. § 1158(a)(2)(A), the applicability of an ACA presupposes
that the receiving state will accept the individual and afford access to a full
and fair procedure for determining a claim to asylum or equivalent protec-
tion. These requirements constitute statutory and regulatory preconditions
for a lawful transfer.

The BIA addressed related issues in Matter of C-I-G-M- & L-V-S-G-, in
the context of the ACA with Honduras, sustaining that the preamble to the
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regulation reserves authority to the Attorney General and the U.S. Secretary
of Homeland Security to make this categorical determination and that the
immigration judge is precluded from making that determination.”

Even assuming arguendo that this interpretation were correct,” the immi-
gration judge retains the independent authority to determine the applicabil-
ity of the ACA in an individual case. In this context, the immigration judge
must be able to verify, based on the record, that the statutory and regulatory
prerequisites to transfer have in fact been met, including that the requisite
determinations by the Attorney General and the U.S. Secretary of Homeland
Security exist as a predicate to lawful transfer.

The BIA’s statement in Matter of C-I-G-M- ¢ L-V-S-G- that authority to
make such determinations is reserved to the Attorney General and the U.S.
Secretary of Homeland Security cannot be read to preclude the immigration
judge, in the exercise of their adjudicatory function, from requiring evidence
that such determinations have in fact been made. Nothing in C-I-G-M- &
L-V-§-G- requires an immigration judge to presume that the antecedent
determinations of the Attorney General or the U.S. Secretary of Homeland
Security have been validly made in the absence of record evidence.

Rather, the decision holds only that the immigration judge may not sub-
stitute their own judgment as to whether a “full and fair procedure” exists or
whether removal serves the “public interest.” The BIA did not hold otherwise,
and any such interpretation would be inconsistent with the immigration judge’s
duty to assess the applicability of the ACA within the governing regulatory
framework, which includes the applicable international obligations that the
ACAs expressly incorporate.

Therefore, where DHS fails to submit, or otherwise include in the record,
evidence establishing that these determinations have been made, the statutory
conditions for the application of the bar under 8 U.S.C. § 1158(a)(2)(A)
remain unestablished. In the absence of such a showing, the immigration judge
cannot properly conclude that the ACA’s preconditions have been fulfilled.

Moreover, where the absence of such a determination is coupled with
country conditions materials, such as the reports discussed above regarding
Ecuador, indicating that the receiving state does not provide access to a full
and fair procedure for seeking asylum, the legal consequence is that the ACA
cannot be deemed applicable under the governing statutory and international
framework.

Retroactive Application and Due Process Concerns
The general rule of non-retroactivity discussed above applies with full force

to the ACA between the United States and Ecuador. Nothing in the text of
the U.S.—Ecuador ACA clearly expresses an intention that the ACA apply to



26 AILA Law JOURNAL [8:11

acts, entries, or asylum applications that predate its entry into force. In the
absence of such language, the default rule of prospective application governs.

The BIA’s decision in Matter of C-I-G-M- & L-V-S-G- does not alter
this conclusion. In that case, the BIA’s analysis turned on the existence of an
amendment to the ACA with Honduras authorizing retroactive application.”®
That textual predicate is entirely absent from the ACA with Ecuador, which
has not been amended and contains no clause clearly permitting retroactive
effect. Nor does 8 U.S.C. § 1158(a)(2)(A) contain any express authorization
for the retroactive application of an ACA.

Accordingly, the reasoning of Matter of C-I-G-M- & L-V-S-G- cannot be
extended to justify retroactive application in the Ecuador context or to sup-
port an interpretation of U.S. regulations that would contravene international
law and the Charming Betsy canon. In the absence of clear statutory or textual
authorization, the ACA must therefore be applied prospectively.

Conclusion

ACAs are binding international instruments that operate within the
framework of international refugee law and international human rights
law. Although the specific language of each agreement varies, they generally
require that actions taken pursuant to the transfer framework be carried out
in accordance with the parties’ obligations under applicable international
law. By incorporating these international legal obligations into their opera-
tive provisions, ACAs embed international protection standards within their
implementation. As a result, the legality of any transfer under these agreements
depends not only on domestic statutory authorization, but also on compli-
ance with international benchmarks, including the requirement of effective
protection and the prohibition of refoulement.

The regulatory scheme governing ACA proceedings places the immigration
judge at the center of the applicability inquiry under 8 C.ER. § 1240.11(h).
Applicability is not automatic; it requires a structured legal analysis through
which the adjudicator must determine whether the agreement applies, whether
any regulatory exception is triggered, and whether the respondent faces a risk
of persecution or torture in the designated receiving country. Because ACAs
constitute binding international agreements concluded pursuant to congres-
sional authorization, they form part of the governing legal framework within
which immigration statutes and regulations must be interpreted.

Accordingly, the immigration judge’s task is not merely administrative but
decisively legal: the judge must ensure that the transfer of an asylum applicant is
consistent with the statutory requirements of the INA, the implementing regu-
lations, the international obligations incorporated in the agreement, and the
fundamental guarantees of due process even though the framework articulated

in Matter of C-I-G-M- & L-V-S-G- assigns certain threshold determinations
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and discretionary authority to the Attorney General and the U.S. Secretary
of Homeland Security rather than to the immigration judge. The integrity
and legality of the ACA regime therefore depend in significant measure on
the immigration judge’s faithful execution of this adjudicatory responsibility.

The ACA with Ecuador presents structural deficiencies that bear directly
on its lawful implementation. By its own terms, the ACA contemplates the
adoption of a subsequent instrument defining operational procedures and eligi-
bility criteria. In the absence of such defined and accessible criteria, no legally
ascertainable standard exists by which eligibility for transfer can be assessed.
Under these circumstances, invocation of the ACA without the implement-
ing framework it presupposes renders its application legally unsupported and
inconsistent with its own intention.

Moreover, the safe third-country inquiry requires a concrete evaluation
of conditions in the receiving state. Publicly available country conditions
materials indicate significant human rights concerns affecting migrants and
asylum seekers in Ecuador, including heightened and intersectional vulner-
abilities for certain nationalities and for women. Where reliable and concrete
guarantees of effective protection are lacking in law or in practice, transfer
would be incompatible with the international obligations expressly incorpo-
rated into the ACA. In such circumstances, the immigration judge would
lack a legally sufficient basis to conclude that the safe third-country standard
has been satisfied.

Likewise, as a matter of both international and domestic law, ACAs are
subject to the rule of non-retroactivity. Absent clear textual authorization in
the ACA, a valid amendment expressly providing for retroactive effect, or an
unequivocal directive from Congress, ACAs must be applied prospectively
only. The ACA with Ecuador contains no such retroactivity clause, and the
governing statute does not supply one. Accordingly, retroactive application
would contravene customary international law, established canons of statu-
tory interpretation, and the deeply rooted presumption against retroactivity
in U.S. jurisprudence.

Taken together, these considerations demonstrate that lawful application
of an ACA requires strict adherence to international protection standards,
clear and operational eligibility criteria, satisfaction of statutory transfer pre-
conditions, and compliance with the rule of prospective effect. Where these
conditions are not met, the ACA cannot be deemed applicable within the
governing statutory and international legal framework.

Finally, due to the significant consequences that the application of an
ACA may have in a particular case, when DHS seeks to pretermit an asylum
application and request removal pursuant to an ACA, the applicant’s attorney
must be prepared to contest the applicability of the agreement. Counsel should
challenge whether the ACA applies to the case. If the agreement is determined
to apply, counsel must identify any applicable regulatory exceptions.
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If no exception is available, counsel must also be prepared to present
evidence demonstrating that the applicant may face persecution or torture
in the proposed receiving country. Effective representation requires ensuring
that the immigration judge has a complete record upon which to evaluate the
legality of the proposed transfer. If DHS raises the request during the hearing,
counsel should be prepared to oppose it on both legal and factual grounds
and request sufficient time to submit a written response in order to preserve
the applicant’s due process rights.
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