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SUBJECT-MATTER INDEX 

A 
Ability to pay 
 documentation at client intake, 15, 317–318 
 excessively weak financial employer, 56–57 
 issues with, 77–79 
Academic journals 
 exceptional ability, publication as proof of, 457–

458 
Adjustment of Status Filing Chart, 107, 110 
Admissibility 
 chart to verify foreign national’s and derivatives’ 

admissibility, 503–525 
Advertising. See Journal advertising; Newspaper 

advertising; Recruitment 
Affidavits 
 unavailable past employers, 308–309 
Agents 
 Form ETA-9089, 326 
 information on Form ETA-9089, 326 
American Competitiveness in the 21st Century 

Act (AC 21), 51–52, 335, 451 
Appeals. See Board of Alien Labor Certification 

Appeals 
Artificial Intelligence (AI) in screening PERM 

applicants, 255 
Arts and sciences 
 Schedule A, Group II (exceptional ability). See 

Schedule A, Group II 
Asylum 
 permanent residence obtained through, 67 
Attorneys 
 addressing client reaction to learning case cannot 

go forward, 61 
 document retention, 51 
 dual representation, 327 
 employer’s role in PERM process, explaining, 

84–93 
 Equal Pay Transparency laws, role in compliance, 

275, 276 
 experience, skill, and degree-focus confirmation 

statements (template 11), 22, 528, 565–569 
 Form ETA-9089, preparation by, 320 
 form of employer filing confirmation 

correspondence to employer (template 23), 
529, 603 

 information on Form ETA-9089, 326 

 
 
 initial contact with client. See Client intake 
 job description process, role in, 46 
 job descriptions, 46 
 postfiling correspondence on case status and 

processing time (template 24), 39, 529, 605 
 postfiling memorandum to file (template 21), 37, 

529, 599 
 prefiling review request correspondence (template 

20), 36, 529, 597 
 recruitment role, 32, 259 
 resources for, 39–40, 53–54 
Audit file 
 beneficiary qualifications, 36 
 business necessity, 35, 171–176, 400–401, 405–

407 
 college and university teachers, 498 
 compiling audit package prior to filing 

application, 400–401 
 cover sheet and index (template 18), 36, 529, 

593–594 
 document retention checklist (template 22), 39, 

529, 601 
 DOL regulations, 35 
 final review, 39 
  checklist for, 36 
 missing documentation, strategies for remedying, 

407–408 
 Notice of Filing, 35 
 “not normal” job requirements, 175, 406 
 prevailing wage determination, 35, 216 
 recruitment results, 35–36 
 retention period, 92 
 Special Recruitment process, 498 
Audits 
 alien influence and control, 71, 74–75 
 business necessity, proof of, 171–176, 405–407, 

410–411. See also Business necessity 
 closely held corporations, 416 
 combination of occupations. See Combination of 

occupations 
 compliance file, employer’s obligation to 

maintain, 92 
 correcting for nonsubstantive errors and defects, 

407 
 degree equivalencies, 412–413
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 documentation for, 401–403 
 domestic live-in workers, 416 
 employee referral programs, 415 extension 

requests, 398–399 
 foreign language. See Foreign-language 

requirement 
 Form ETA-9089, 149, 356, 409–410, 607–609 
 history of, 397–398 
 improvements in PERM audit program, 416–417 
 infeasibility to train, 413–414 
 layoffs, documentation of compliance, 414–415 
 missing documentation, strategies to remedy, 

407–408 
 notification, 427–429 
  response to, 430–434 
 “not normal” job requirements, 416–417 
 on-the-job training, could not obtain missing 

skills, 409 
 package. See Audit file 
 PERM audit, defined, 398–400 
 preparing for, 400–402 
 prohibited payments by employer or alien, 409 
 random audits, 401–403 
 recruitment report, 404–405 
 response letter (template 25), 39, 529, 607–609 
 résumés, requesting copies of, 408 
 strategies to remedy errors in context of PERM 

audit, 407 
 substantial incomparability, 413–414 
 “substantially equivalent” job requirements, 412 
 SWA job audits, 403–404 
 targeted audit, 401, 409–410 
 triggers for, 409–417 
 types of, 400–403 
Awards 
 exceptional ability, as proof of, 456 

B 
B visas 
 visitors, foreign worker in nonimmigrant visa 

status, 106 
“Barbara Farmer Memo” of 1994, 23, 75, 235–

236, 237, 239 
Bargaining agent 
 Form ETA-9089, notice to, 348–349 
Batch recruitment, 269–273 
 benefits and pitfalls, 271–272 
 defined, 269 
 how to, 270–271 
 overview, 269 
 pro tips, 272–273 

 types of job/company profiles that best benefit 
from, 270 

Biden Administration 
 PERM audits, 397 
Board of Alien Labor Certification Appeals 

(BALCA) 
 appeal/request for reconsideration, 370–371, 420–

423 
 assessing the case, 420–423 
 best option for review, determining, 422–423 
 bona fide job opportunity, 60–61, 325, 415 
 decisions of, 39, 40 
 denials, 419–420 
 drafting recommendations for motions and 

appeals, 424–426 
  argument, 425–426 
  conclusion, 426 
  heading, 424 
  jurisdiction, 425 
  standard of review, 425 
  statement of the case, 425 
 Kellogg decision, 181–189, 332–333, 404 
 overview, 419–420 
 preparation for, 423–426 
 prevailing wage determination, request for 

review, 26, 215–216 
 recruitment requirements for professional 

positions, 261–267 
 regulatory requirements, 423 
 request for reconsideration, 419, 420–426 
  sample, 437–440 
 seeking appellate review by, 419–420, 421–422 
 strategic considerations, 424 
 SVP case law analysis by BALCA and/or the CO 

was all wrong, 228–229 
 timely filing of motions and appeals, 420, 423 
Bureau of Labor Statistics (BLS) 
 prevailing wage determination, use of salary data 

no longer available, 196 
 SOC codes. See Standard Occupational 

Classification (SOC) codes 
Business necessity 
 audit, 57 
  documentation, 171–176 
  file, 35, 400–401, 405–407 
 combination of duties, 118 
 completing Appendix C, 170–171, 354 
  1,500 character statement sample, 177, 334 
  foreign language requirement, 335 
 documentation, 169–180
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 employer’s statement and supporting 
documentation, 171–174 

  sample, 178–180 explanation, 83 
 Form ETA-9089 
  entry when exceeding SVP level, 83 
  Question G.9, 169, 170 
 Information Industries standard, 170 
 memorandum (template 13), 27, 528, 571–573 
 other supporting documentation, 175–176 
 sample questions for employer (template 12), 27, 

528, 569 
 SVP BALCA case law, 228–229 
 when not “normal” requirements, 27, 115–116, 

169, 416–417 

C 
California, EPT laws in, 275, 280 
Campus recruiting 
 advertising with campus placement office, 266, 

347 
 on-campus, 345 
Certifying officer (CO) 
 action by, 419 
 Request for Reconsideration (RFR), 419 
 SVP case law analysis by BALCA and/or the CO 

was all wrong, 228–229 
Checklists 
 certification checklist (template 1), 531–532 
 document retention (template 22), 39, 529, 601 
 employee qualifications (template 10), 16, 538, 

563–564 
Children 
 aging out, 111 
 employee intake information (including 

dependents. template 9), 16, 553–561 
Child Status Protection Act (CSPA), 111 
China, visa number availability. See Visa number 

availability 
Chronicle of Higher Education, 476, 477 
Clearly open to any U.S. worker, job 

opportunity, 293–298 
Client intake 
 ability to pay documentation, 15 
 collecting information from the client(s), 12–16 
 dual representation issues, 13–14 
 employee intake information (including 

dependents, template 9), 16, 553–561 
 engagement letter, 13, 537–538 
 foreign-national employee questionnaires, 15–16 
 full-time and permanent job offers, 15 
 

Contract Labor Act of 1885 
 general employer intake form (template 5), 14, 

71–84, 543 
  small business (template 7), 14, 549 
 information exchange, 12–16 
 initial contact, 13 
 job description and minimum requirements 

(template 6), 14, 545–547 
 layoff issues, 15 
 strategy discussion with employer and employee, 

14 
Client relations, 52–53 
Closely held corporations. See also Small business 
 audits, 416 
 employer questionnaire, 14, 74–75 
 Modular Container Systems test, 60, 325 
Collective bargaining agreements (CBAs) 
 notice to bargaining agent, Form ETA-9089, 277, 

348–349 
 prevailing wage determination, 24, 192 
  college and university teachers, 493 
College and university teachers 
 cost savings with early start of PERM process, 73 
 Form ETA-9089: Appendix D, 355–356, 480 
 labor certification, 499 
 outstanding professors, qualifications of, 63–64, 

501 
 Special Handling/Special Recruitment, 27, 403, 

465–502 
  advantages and challenges of, 467–470 
  FAQs, 466 
  institutions that can pursue, 470 
  positions qualifying for, 471–473 
  regulations, 466 
  statute, 465–466 
  step-by-step process, 473–499 
  Technical Assistance Guide, 466 
Colorado, EPT laws in, 275, 278 
Combination of occupations, 161–168 
 Form ETA-9089, 335 
 position’s duties requiring, 117–118 
 qualifying experience with the PERM employer, 

18 
 triggering audit, 410 
Compensation. See Wages 
 prevailing wage. See Prevailing wage 

determination 
Compliance file. See Audit file 
Conflicts. See Dual representation 
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Conrad J-1 waiver physicians, 104, 236–237 
 protection of American workers against 

immigrant labor competition, 153–154 
Control or ownership 
 audits, 71, 74–75 
 familial relationship. See Family relationships 
 between foreign worker and employer, 14, 60–61, 

74–75, 100, 314, 325 
 not precluding labor certification, 60–61 
 PERM beneficiary having control or ownership of 

PERM sponsor, 60–61 
Costs 
 cost-benefit analysis on sufficiency of business 

necessity documentation, 407 
 employer’s obligation to pay, 85–86 
 labor certification costs, employee not to pay, 339 
Country of birth, visa retrogression and, 107 
COVID-19 pandemic 
 decline in filings during, 129, 149 
 email notifications permanent after, 366 
 telecommuting as result of, 23–24, 235, 329 
 telehealth, 236 
 virtual/home offices, 23–24 
 worksite location after, 23, 329 
Credentialing service, employer use of, 338 
Credentials Evaluation 
 degree equivalencies, 309–310 
Criminal grounds 
 inadmissibility, 98–99, 505–511 

D 
Davis-Bacon Act (DBA) 
 prevailing wage determination, 24, 192 
Debarment, 365, 369–370 
Degree held by applicant 
 acceptability of foreign degrees, 309, 332 
 advanced degree failing to meet USCIS 

interpretation, 59 
 credentials evaluation, 307 
 in different field, 121–122 
 equivalent degree, 21, 120–121, 309–310, 412–

413 
 failure to have required degree, 58–59 
 failure to meet requirements, 299–300 
 recruitment chart, 91 
 related degree, 313 
Denial notice, 435–436 
Department of Justice (DOJ) 
 Immigrant and Employee Rights (IER), 43 
 increased risk and scrutiny by the DOJ/IER in 

2026, 299 

Derivatives’ admissibility, chart to verify, 503–
525 

Digital environment, good-faith recruitment in, 
260 

Diversity visa lottery, 67 
Document retention 
 checklist (template 22), 39, 529, 601 
 ethical considerations, 50–52 
 labor certification, 371 
DOL. See Labor Department, U.S. 
Domestic live-in workers, 331–332, 416 
DOS (U.S. State Department) 
 PERM-to-green card path, 1–3 
Downsizing. See Layoffs 
Drug offenses 
 inadmissibility due to, 98–99, 504 
Dual representation 
 clarifying issues at client intake, 13–14 
 ethical considerations, 52 
 sample letters (template 4), 13–14, 539–541 

E 
E-3 visas 
 changing to H-1B status, 105 
East Tennessee State University decision (2011) 
 advertising for faculty members and teachers, 

481–482 
EB-1A visas, 63 
EB-1B visas, 63–64 
EB-2, EB-3, EB-5 visas. See Employment-based 

visas 
EDGE database, 338 
Education. See also Degree held by applicant 
 abnormally high education requirements, 57 
 business necessity audit, 57 
 credentials evaluation, 307 
 documentation, 307 
 English translation of documentation, 307 
 failure to meet requirements, 299–300 
 Form ETA-9089, 306–307 
 gained while with PERM employer, 20–21 
 high unemployment areas, education/experience 

requirements excessively low in, 57 
 issues associated with, 80–81, 144–148 
 requirements, 306 
 Special Handling/Special Recruitment, minimum 

educational requirement, 489–490 
 SVP, 224–225 
Employee referral programs 
 advertising with, 265–266, 346–347 
 audits, 415
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Employees 
 collecting information, 71 
 dual intent, 71 
 experience. See Minimum job requirements 
 family relationship with employer. See Family 

relationships 
 FLAG portal, case-status information from, 39 
 increased risk and scrutiny by the DOJ/IER in 

2026, 299 
 intake information (template 9), 15–16, 553–561 
 issues to spot prior to commencing case, 95–111 
 payment for labor certification application by, 

prohibited, 339–340 
 prefiling review request correspondence (template 

20), 36, 529, 597 
 proper documentation for rejection, 302–303 
 qualifications, 19–22 
  checklist (template 10), 563 
 questionnaire, 15–16, 71 
 rejection of U.S. worker applicant for lawful, job-

related reasons, 48, 299–303 
 retention of, PERM process functioning as tool 

for, 72–73 
 roving employees, 75–76 
 verification questionnaire, 15–16 
 work authorization until permanent resident 

status, 73–74 
 working for current employer, 332–333 
 worksite location changes, 316 
Employers 
 approval of final recruitment report, 38 
 business necessity. See Business necessity 
 change, 360 
 client intake form (template 5), 14, 71–84, 543 
 collecting information about, 71–84 
 confirmation of no layoffs, 38–39, 340–341 
 corporate information for registration, 74–75 
 employer’s corporate information, 74–76 
 financial obligations of, 85–86 
 Form ETA-9089 
  information, 314–315, 323–326 
  labor condition statements/attestations, 350–

351 
 form of employer filing confirmation 

correspondence to employer (template 23), 
529, 603 

 increased risk and scrutiny by the DOJ/IER in 
2026, 299 

 job opportunity clearly open to any U.S. worker, 
293–298 

 job requirements. See Minimum job requirements 

 labor condition statements/attestations, 350–351 
 liability for sponsoring foreign worker without 

proper work authorization, 92–93 
 name of. See Name of business 
 newly created positions, 82 
 number of employees, 75 
 obligation to maintain the compliance file, 92–93 
 payment for application, prohibited, 339–340 
 placing advertising, 33 
 postfiling correspondence on case status and 

processing time (template 24), 39, 529, 605 
 postfiling memorandum to file (template 21), 37, 

529, 599 
 prefiling review request correspondence (template 

20), 36, 529, 597 
 proper documentation for rejection, 302–303 
 questionnaire at client intake, 14, 71–84 
  example, 543 
  small business, 14, 549 
 recruitment role. See Recruitment 
 rejection of U.S applicant for lawful, job-related 

reasons, 48, 299–303 
 related issues before commencing PERM case, 

69–93 
 reorganization, 360 
 role and responsibilities in PERM process, 84–93 
 role in reviewing applications and contacting all 

applicants who appear minimally qualified, 
89–92 

 small employer intake form (template 7), 14, 549 
 type of business entity, 325 
 unauthorized aliens, ICE enforcement of penalties 

against, 93 
 unavailable past employers, affidavits, 308–309 
 undocumented foreign workers, ICE enforcement 

of penalties against, 93 
 work authorization until permanent resident status 

for foreign workers, 73–74 
 worksite location, 75–76 
Employment-based visas 
 changing from EB-2 to EB-3, 21–22, 81–82 
 EB-1 qualifications, 501 
 EB-1A qualifications, 63 
 EB-1B qualifications, 63–64, 461, 468 
 EB-1C qualifications, 65 
 EB-2 qualifications, 59, 107, 311, 468, 499, 500, 

501 
 EB-3 qualifications, 107, 310–311 
 EB-5 qualifications, 65–66 
 foreign worker in other nonimmigrant visa status, 

106
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 hypothetical fact pattern for analyzing most 
common potential alternatives, 62–63 

 religious workers (fourth preference), 67, 106 
Engagement letter 
 disposal of client files, 51 
 sample (template 3), 537–538 
 strategy discussion, 14 
 terms of engagement, 13 
Equal Pay Transparency (EPT) laws, 275–283 
 best practices for recruitment and NOF, 281–283 
 built-in long-arm reach, 279–281 
 complying with two sets of law, 278–279 
 federal preemption and, 277–278 
 impact on PERM advertising and NOF content, 

277–281 
 introduction and scope, 275–276 
 practice methodology, 279 
 practice pointers, 282–283 
 state and local laws by jurisdictions, 275, 279–

281 
 steps in PERM process and, 281 
 wages, advertising, and notice requirement, 276–

277 
Equivalent degree 
 bachelor’s degree plus five years, 311–312 
 master’s degree, 311 
 minimum job requirements, 21–22, 120–121, 

309–310, 412–413 
Ethical considerations 
 client relations, 52–53 
 document retention, 50–52 
 dual representation, 52 
 initiating the case, 43–44 
 job descriptions, 44–46 
  attorney’s and employer’s roles in, 46 
  drafting, 44–46 
  parameters, 44–45 
  preference category implications, 44 
  process of confirming job description and 

requirements, 46 
 mentors, 53–54 
 overview, 43 
 recruitment, 43, 47–50 
  diversion, 49–50 
  layoffs, 50 
  recruitment sources, 47 
  reviewing applicants, 48 
  U.S workers, willing, able, and available, 48–

49 
 resources, 53–54 
 substantive defect in PERM application, 407 

 uncooperative client, 52–53 
Ethnic newspaper 
 advertising in, 266, 347–348 
Exceptional ability 
 Schedule A, Group II, 64–65, 453–464, 500, 501 
  arts and sciences, legal standard for, 454–458 
  chart, 464 
  DOL regulations, 453–454, 459–460 
  Form ETA-9089, 321, 459 
  international standards, 459 
  notice requirement, posting, 459 
  overview, 453 
  performing arts, 454, 458 
  prevailing wage determination, 460 
  second-preference employment-based 

immigrant visa, 460–462 
  third-preference employment-based immigrant 

visa, 462 
  USCIS requirements, 460–462 
Executives and managers, multinational 
 EB-1C, 65 
Experience. See Minimum job requirements 
Extraordinary ability, 106 
 EB-1 visas, 63–64, 107, 458, 461, 501 
 EB-11 or EB-12 visas, 455, 456, 461. See also 

Employment-based visas 

F 
F-1 status students, 106 
Facebook settlement (2021), 47, 242, 296, 344, 

479 
Family relationships 
 child aging out, 111 
 country of birth and cross-chargeability, 110–111 
 family-based immigration, 67 
 foreign worker familial relationship with 

employer’s owners, stockholders, or 
officers, 14, 60–61, 71, 74–75, 314, 325 

 marriage-based immigration, 67 
 single foreign worker, 109–110 
 spouse’s nonimmigrant status, 110 
Farmer Memo. See “Barbara Farmer Memo” of 

1994 
Federal agencies 
 PERM-to-green card path, 1–3 
Federal Employer Identification Number (FEIN) 
 attorney information, 326 
 corporate segmentation, 74 
 different numbers, 20 
 employer definition, 141–142 
 Form ETA-9089, 20, 315, 324



Form ETA-9089                                                                                                                                                    617 

Copyright © 2026. American Immigration Lawyers Association 

 IRS verification letter, 74 
 law firm’s, 326 
 SWA account, verification for, 88 
Federal preemption and Equal Pay 

Transparency laws, 277–278 
FLAG portal (Foreign Labor Application 

Gateway) 
 account set up (template 8), 551 
 basic account details, updating, 360 
 case-status information online, 39 
 change of address, 360 
 Form ETA-9089 
  legacy, withdrawal and refiling, 357–358 
  submission, 39, 126, 319, 320, 356 
 “master account,” creation of, 360 
 online support, 363–364 
 PERM processing times, 40 
 prevailing wage determination, 23, 210, 214, 215, 

276, 321, 492–493 
 redetermination request to DOL, 25–26 
 request for reconsideration, 420 
 special recruitment, 466–467 
 survey documentation, 24–25 
 technical help desk, 320 
 technology and modernization efforts, 466–467 
Foreign language requirement 
 audit triggered by, 406, 410, 411 
 business necessity documentation, 117, 169 
 Form ETA-9089, 335, 406, 410, 411 
 position requiring, 117 
Foreign medical graduates 
 telehealth, 236–237 
Foreign-national employees 
 chart to verify foreign national’s and derivatives’ 

admissibility, 16, 503–525 
 questionnaire at client intake, 15–16 
Foreign residence requirement 
 J-1 or O-1 workers subject to, 104–105 
Foreign worker 
 beneficiary of a previously filed labor 

certification or petition, or may be 
“portable,” 108 

 Form ETA-9089, Appendix A: Foreign Worker 
Information, 351–354 

 “grandfathered” under INA §245(i), 109 
 priority date based on PERM application, 107–

108 
Form ETA-750 
 job description and requirements, 369 

Form ETA-9089 
 action on after filing, 419 
 additional job opportunity information and other 

requirements, 331–334 
 alien satisfying requirements at time of filing, 313 
 alien work experience, 128 
 amendments, 360 
 Appendix A: Foreign Worker Information, 351–

354 
 Appendix A.A: Foreign Worker Contact 

Information, 352 
 Appendix A.B: Foreign Worker Education, 352–

353 
 Appendix A.C: Foreign Worker’s Training, 

Certification(s), And/or License(s) 
Information, 353 

 Appendix A.D: Foreign Worker’s Skills, 
Abilities, Proficiencies, 353 

 Appendix A.E: Foreign Worker’s Work 
Experience, 354 

 Appendix B: Additional Worksite Information, 
354 

 Appendix C 
  1,500 character statement sample, 177, 334 
  completing, 170–171 
  foreign language requirement, 335 
  Supplemental Information, 354 
 Appendix D: Special Recruitment for College and 

University Teachers, 355–356, 480 
 attorneys 
  information, 326 
  preparation of, 320 
 audits, 356, 409–410 
  basis for, 149 
  response letter (template 25), 39, 529, 607–609 
 business necessity, 80, 83, 169 
 combination of occupations, 117–118, 335, 410 
 correcting for nonsubstantive errors and defects, 

497 
 credentialing service, employer use of, 338 
 date foreign worker selected, 355 
 domestic live-in workers, 331–332, 416 
 drafting and ensuring accuracy of, 36, 125–129 
  Special Recruitment, 489–490 
 drafting PERM application to ensure I-140 

approval, 305–318 
 duplicate certified form, request for, 360 
 education required, 306–307 
 employer certification, 12 
 employer change, 360
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 employer confirmation of no layoffs, 38–39, 340–
341 

 employer declaration, 357 employer 
information, 314–315, 323–326 

 employer labor condition statements/attestations, 
350–351 

 employer reorganization, 360 
 employer review and approval of final 

recruitment report, 38 
 equivalent degree, 21–22, 120–121, 412–413 
 experience gained while with PERM employer, 

333–334 
 filing, 38–39 
 Final Determination: Permanent Employment 

Labor Certification Approval, 356–357 
  Item A: For Government Use Only, 456 
  Item B: Foreign Worker Declaration, 457 
  Item C: Attorney or Agent Declaration, 457 
  Item D: Employer Declaration, 457 
 final review, 39 
 FLAG portal submission, 39, 126, 319, 320 
 foreign diploma/degree, employer willing to 

accept, 332 
 foreign educational equivalent acceptable, 332 
 foreign language requirement, 335, 406, 410, 411 
 foreign workers 
  currently working for employer, 332–333 
  information, 327 
 Form ETA-9141 and, 320, 321, 327 
 Form I-140, 305–306 
 full-time employment, 331 
 hostile climate for business immigration and, 

127–129 
 instructions for form, 320 
 introduction/history, 319–320 
 item-by-item discussion, 319–363 
 job duties, 337, 338, 354 
 job opportunity and wage information, 327–328 
 job title, 335, 338, 340, 344, 349 
 Kellogg language on, 18, 181–189, 332–333, 404 
 legacy form 
  prevailing wage application, 320 
  withdrawal in FLAG System, 357–358 
 live on employer’s premises, requirement, 335 
 mistakes or admissions, 419 
 multiple filings, 359 
 multiple worksites, 237, 330 
 NAICS code, 324 
 name of business, 323 
 “normal” job requirements, 115, 335–338 
 Notice of Filing, 348–350 

 notice to bargaining agent, 348–349 
 occupation type, 322–323 
 offered wage, 328 
 overview, 319 
 payment for application received by employer 

prohibited, 339–340 
 personal biographic information and professional 

background, review by employee, 44 
 post adjudication and other issues, 357–360 
 postfiling memorandum (template 21), 37, 529, 

599 
 postfiling status and processing-time 

correspondence, 39 
 postfiling tasks, 39 
 prefiling cleanup and review, 38 
 prefiling review request, 36, 597 
 preliminary questions, 321–323 
 premises, employee required to live on, 335 
 preparer, 351 
 prevailing wage application, 320 
 prevailing wage determination 
  case number, 327 
  information, 321 
 Question G.9, 169, 170 
 recruitment information, 341–348 
 refiling, 357–358 
 request for duplicate certified form, 360 
 RFI/audit-response letter, 39 
 Schedule A, Group II, 459 
 signature, 315, 402 
 Specific Vocational Preparation (SVP), 

requirements exceeding, 169, 336–338 
 submission in FLAG, 356 
 substantial incomparability, drafting to show, 

134–138 
 supervised recruitment, 321, 327 
 telecommuting, 235–236 
 training required, 307 
 travel requirements, 233–239, 330 
 validity period, 359–360 
 wage offer, 328 
 weaponizing, 127–129 
 when to use, 321 
 withdrawal, 357–358, 399 
 worksite address, 329–330 
 worksite information, 328–331 
Form ETA-9141 
 alien satisfying requirements at time of filing, 313 
 completion of, 126 
 Form ETA-9089 and, 320, 321, 327 
 travel requirements, 233–234, 237
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Form I-140 
 ability to pay requirement. See Ability to pay 
 address, 315 
 approval, 308–318 
 beneficiary minimum requirements, 19 
 credentials evaluation, 307 
 degree equivalencies, 309–310 
 documentation of special or specific 

requirements, 309 
 DOL regulation, 365 
 drafting PERM application to ensure approval of, 

305–318 
 EB-2 classification, 311–312 
 EB-3 classification, 310–311 
 education requirements, 306–307 
 employer change, 360 
 employer information, 314–315 
 employer reorganization, 360 
 employer unavailability, 308–309 
 engagement letter content (template 3), 537 
 experience documentation, 308 
 experience verification letters, 22 
 foreign degrees, acceptability of, 309 
 Form ETA-9089 requirements, 305–309 
 meeting every requirement, 306 
 petition at USCIS, 2, 3 
 prevailing wage, 317–318 
 problem resolution, 7 
 progressive experience, 312 
 promotion or change, 314 
 related degree, 313 
 scope of client engagement, 12 
 three-for one equivalencies, 313 
 time of filing, meet requirements, 313 
 training documentation, 307 
 worksite locations, 316–317 
Form I-485 
 application at USCIS, 2, 3 
 consular processing at DOS, 3 
 scope of client engagement, 12–13 
Fraud 
 inadmissibility on grounds of, 96–98, 515–516 

G 
General Administrative Letters 
 GAL 1-100, 196 
 GAL 2-98, 193–194, 196 
Green card 
 PERM-to-green card path, 1–3 

H 
H-1B visas 
 batch recruitment and, 271 
 degree equivalencies, 309–310 
 equivalency of three years of experience for one 

year of education, 313 
 extensions, 73–74 
 PERM processing and, 70 
 subject to maximum period of stay, 102–103 
H-1B1 visas 
 changing to H-1B status, 105 
Health care certificate 
 Schedule A, Group I, physical therapists and 

professional nurses, 443, 444, 446, 447 
Health-related grounds 
 inadmissibility, 96, 98, 99–100, 503–504 
Hiring process 
 employment-based visas. See Employment-based 

visas 
 labor certification. See Labor certification 
Home offices, 75–76. See also Telecommuting 

I 
Illinois, EPT laws in, 280 
Immigrant and Employee Rights (IER, DOJ), 43 
 increased risk and scrutiny by the DOJ/IER in 

2026, 299 
Immigrant visa petition 
 engagement letter content (template 3), 13, 537–

538 
Immigration and Nationality Act of 1952 (INA) 
 history of, 153 
Immigration Reform and Control Act of 1986 

(IRCA), 92–93 
Inadmissibility 
 chart to verify foreign national’s and derivatives’ 

admissibility, 503–525 
 criminal grounds, 98–99, 505–511 
 determination before PERM recruitment, 3 
 determining if foreign worker is barred, 96–101 
 drug offenses, 98–99, 504 
 fraud-related grounds, 96–98, 515–516 
 health-related grounds, 96, 98, 99–100, 503–504 
 illegal entrants and immigration violators, 514–

515 
 ineligible for citizenship, 517 
 invalid documents, 516–517 
 labor certification, failure to obtain as bar, 513–

514 
 miscellaneous grounds, 519–521 
 other considerations, 522–525
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 previously removed aliens, 517 
 public charge, 99–100, 512–513 
 security-related grounds, 509–511 
 unlawful presence, 100–101, 514, 518 
 waiver, 3 
Increased risk and scrutiny by the DOJ/IER in 

2026, 299 
India 
 three-year degree, 80–81 
 visa number availability. See Visa number 

availability 
Influence over job. See Control or ownership 
Insidehighered.com, 477–478 
Interested governmental agency (IGA) waiver, 

104 
Investor visas 
 immigrant investor visas (EB-5), 65–66 

J 
J-1 visas 
 exchange visitors, 104–105 
 foreign residence requirement, 104–105 
Job description 
 drafting of, 86–88, 113–114, 302 
 ethical considerations, 44–46 
 job opportunity clearly open to any U.S. worker, 

293–298 
 job requirement scrutiny, 83 
 minimum requirements (template 6), 14, 545–547 
 in newspaper advertising, 245 
 prevailing wage determination and, 197–199 
 SOC codes, 198–199 
Job fairs 
 recruitment at, 263, 344 
Job title 
 Form ETA-9089, 335, 338, 340, 344, 349 
 issues associated with, 79–80 
 O*NET search, 79–80, 114, 203 
Journal advertising 
 professional journal, 248, 355 
  Special Recruitment of college and university 

teachers, 475–480 

K 
K visas 
 foreign worker in nonimmigrant visa status, 106 
Kellogg decision 
 language in PERM applications, 181–189, 332–

333, 404 

L 
L-1 visas 
 intracompany transferees, 103 
Labor certification 
 checklist (template 1), 531–532 
 college and university teachers, 499 
 determination, 366 
 document retention, 371 
 email notification of, 366 
 employee not to pay costs of, 339 
 engagement letter content (template 3), 13, 537–

538 
 failure to obtain as bar, 513–514 
 Final Determination, Form ETA-9089, 356–357 
 fraud, potential for, 365 
 invalidation of, 365, 369 
 memorandum regarding process (template 2), 13, 

533–535 
 occupation and wage research, 40 
 reconsideration, request for, 366 
 request for review, 366 
 revocation of, 368 
Labor Department, U.S. 
 e-mail addresses, 363–364 
 Foreign Labor Application Gateway. See FLAG 

portal 
 minimum job requirements, regulations for, 129–

133 
 PERM-to-green card path, 2–3 
 prevailing wage determination. See Prevailing 

wage determination 
 supervised recruitment, 367–368, 373–379 
  notification, 380–385 
  recruitment instructions, 386–391 
  recruitment report instructions, 392–395 
 suspension or debarment, 365, 369–370 
Layoffs 
 bona fide job opportunity, 415 
 client intake consideration, 15 
 documentation of compliance, 414–415 
 DOL’s pre-PERM treatment of, 285–286 
 employer confirmation of no layoffs, 38, 340–341 
 ethical considerations, 50 
 infeasibility to train and, 154–160 
 issues associated with, 84 
 overview, 285 
 PERM treatment of, 50, 286–290 
 practice pointers, 291 
 recent, 58
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Local Equal Pay Transparency laws. See Equal 
Pay Transparency laws 

Local newspaper 
 advertising in, 266, 344 

M 
Mail submission of PERM forms, 39, 210, 498–

499 
Marriage 
 immigration based on, 67 
 spouse’s nonimmigrant status, 110 
McNamara-O’Hara Service Contract Act (SCA) 
 prevailing wage determination, 24, 192 
Mentors, 53–54 
Merger or reorganization 
 PERM process and, 360 
Minimum job requirements 
 abnormally high education and experience 

requirements, 57 
 alternative requirements, 18, 58, 181–189, 295–

296, 299–300 
 analyzing against employee qualifications, 16–22, 

118–120, 305–318 
 audit triggers, 17, 410 
 batch recruitment, 270–271 
 beneficiary cannot verify prior experience, 59 
 break in beneficiary’s employment, 140–141 
 combination of occupations, 18 
 degree equivalencies, 412–413 
 dropping from EB-2 to EB-3, 21–22 
 education gained while with PERM employer, 

20–21 
 education requirements. See Degree held by 

applicant; Education 
 employer had recent layoffs, 58 
 equivalency of three years of experience for one 

year of education, 313, 413 
 equivalent degree, 21–22, 120–121, 309–310, 

412–413 
 evidence of qualifications chart, 120, 123 
 exceptions, 20 
 experience, skill, and degree-focus confirmation 

statements (template 11), 22, 316, 528, 
565–569 

 experience documentation, 59, 308 
 experience gained while with PERM employer, 

82–83, 333–334 
 experience letters, 22, 87, 119, 309 
 experience questionnaire, 22 
 fact checking of employee qualifications, 19–20 

 failure to meet requirements, rejection from, 299–
303 

 follow-up question to applicants, 586 
 guidelines for employers, 16–18, 118–119 
 high unemployment areas, education/experience 

requirements excessively low in, 57 
 infeasibility to train, 138–140, 151–160, 413–414 
 issues associated with, 80–81 
 job opportunity clearly open to any U.S. worker, 

293–298 
 job requirement scrutiny, 83 
 lacking qualifying experience for position, 143–

144 
 legal status of applicant, rejection from, 301–302 
 licensing requirement, 59–60 
 meeting every requirement, 306 
 “normal” requirements, 17–18 
  audit file preparation for not “normal,” 169, 

405–407 
  business necessity requirements when not 

“normal,” 27, 115–116, 405–407 
  on Form ETA-9089, 115, 336 
 potential RFI triggers, 17 
 preferred vs. minimum, 16–17 
 progressive experience, 312 
 proper documentation for rejection, 302–303 
 qualifying experience after joining employer, but 

with different entity, 142 
 qualifying experience gained as contractor 

working for entity filing labor certification, 
142–143 

 qualifying experience with PERM employer, 18, 
20, 82–83, 133–138 

 qualifying experience with predecessor or related 
entity, 141–142 

 quantifiable vs. subjective, 17 
 “real world” vs. PERM job requirements, 16–17 
 regulatory framework, 129–133 
 special requirements, documentation of, 309 
 substantial incomparability, 133–138, 413–414 
  drafting Form ETA-9089 to show, 134–138 
 “substantially equivalent,” 182–184, 186, 187–

189, 413 
Modular Container Systems 
 test for bona fide job opportunity, 60, 325 
Motions to reconsider. See Board of Alien Labor 

Certification Appeals 
Multinational executives and managers 
 EB-1C, 65
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Multiple worksites 
 Form ETA-9089, 237, 330 
 issues associated with, 75–76 
 prevailing wage determination, 26 
 remote worksites, 75–76, 237 

N 
NAICS code 
 Form ETA-9089, 324 
 PERM registration requiring, 324 
Name of business 
 Form ETA-9089, 323 
 legal name of employer, 74 
 in newspaper advertising, 244 
 PERM process, 74 
National interest waiver (NIW) 
 Form ETA 750B, 321 
 Form ETA-9089, 321 
 mail-in forms, 321 
National Prevailing Wage Center (NPWC) 
 prevailing wage requests, 23, 24–26, 200–201 
 SOC codes, 219–221. See also Standard 

Occupational Classification codes 
Newly created positions, 82 
Newspaper advertising, 243–245 
 employer’s role in advertising, 86–88 
 ethnic or local newspaper, 266, 344 
 geographic area, 246–247 
 job description in, 245 
 multiple job opportunities, 245 
 name of employer, 244 
 prevailing wage in, 247 
 selection of newspaper of general circulation, 244 
 Sunday ads, 27, 33, 35, 343 
 where to apply, 245 
New York (state), EPT laws in, 275, 279–280 
New York City, EPT laws in, 275, 279–280, 282 
90 Day Rule 
 fraud-based inadmissibility, 96 
Nonimmigrant status. See also specific types of 

visas 
 issues relating to, 101–106 
 spouse, 110 
Notice of Filing 
 in audit file, 35 
 college and university teachers, 496–498 
 Equal Pay Transparency laws, impact on, 277–

281 
 Form ETA-9089, 348–350 
 requirements, 28–29 
 sample (template 14), 28, 528, 575 

 Schedule A, Group I, physical therapists and 
professional nurses, 443 

Nurses 
 Schedule A, Group I. See Schedule A, Group I 

O 
O-1 visas 
 foreign residence requirement, 105 
Offer of job 
 issues associated with, 79–84 
 wages. See Wages 
On-campus recruiting 
 professional positions, 264, 345 
O*NET 
 classifications, 23, 39, 40 
 comparison of SVP and O*NET guidelines for 

education and experience, 362 
 detailed occupational information, 197–198 
 determining appropriate classification, 23, 114 
 job title search, 79–80, 114, 203 
 Job Zone, 16, 17, 23, 24, 57, 83, 115, 200–205, 

231, 336–337 
 navigating, 114 
 occupation and wage research, 40 
 SOC codes, 23, 79–80, 83, 198–199, 219–221, 

410, 411. See also Standard Occupational 
Classification codes 

Outstanding professors 
 qualifications, 63–64, 501 

P 
Performing arts 
 Schedule A, Group II, 454, 458 
PERM (Program Electronic Review 

Management) 
 agencies involved in, 2 
 alternatives to, 62–67. See also specific types of 

visas 
 amendments, 360 
 antiquated system of, 43 
 application priority date, 107–108 
 audit file. See Audit file 
 audits. See Audits 
 denial notice, 435–436 
 DOL requirements, 2–3 
 employee perspective on, 5 
 Employee Rights (IER) Division of DOJ, 43 
 “employer” burden, 4–5 
 employer’s corporate information in PERM 

accounts, 74–76
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 as essential part of employment-based 
immigration, 43 

 Foreign Labor Application Gateway. See FLAG 
portal 

 general counsel perspective on, 5 
 history, 12, 69–70 
 human resources personnel perspective on, 4–5 
 labor certification. See Labor certification 
 minimum requirements. See Minimum job 

requirements 
 new clients. See Client intake 
 overview, 1–8, 69–71 
 prevailing wage determination. See Prevailing 

wage determination 
 problem resolution, 6–7 
 processing times, 40, 69–70 
 Special Handling. See Special Handling/Special 

Recruitment 
 staying abreast of DOL changes, 39–40 
 step-by-step guide, 6, 9–41 
 technical manager perspective on, 5 
 timing, issues with, 6, 72 
Permanent residence 
 earlier priority date, 107–109 
Physical therapists 
 Schedule A, Group I. See Schedule A, Group I 
Posting notices. See also Notice of Filing 
 Form ETA-9089, 349 
 recruitment, 251–252 
 Schedule A, 459 
Practice aids and references, 503–609 
 annotated index of all appendix items, 527–529 
Preemption and Equal Pay Transparency laws, 

277–278 
Preparer 
 Form ETA-9089, 351 
Prevailing wage determination 
 2018 SOC revisions, 23, 69–70, 198, 220–221 
 alternative job requirements and, 209 
 appeal record, 214–215 
 application, 87 
 in audit file, 35, 216 
 BALCA review, 26, 215–216 
 basics, 191–218, 276, 317–318 
 batch recruitment, 271, 273 
 BLS salary data, no longer available, 196 
 case number, 327 
 CBA, SCA, DBA, and alternate surveys, 24, 192–

195 
 challenging or requesting review of, 26 

 DOL-provided sample worksheet for a chemical 
engineer, 206, 217 

 DOL-provided sample worksheet for special 
education elementary school teacher, 206, 
218 

 DOL redetermination, 25–26  
 employer’s obligation to pay, 85, 86 
 employer’s willingness to pay, 77–79 
 ETA-9141, 23, 125–129  
 exceptional ability, 460 
 expiration, 32 
  college and university teachers, 496 
 Foreign Labor Application Gateway portal. See 

FLAG portal 
 Form ETA-9089 
  Appendix A: foreign worker information, 351 
  case number, 327 
 guidance chart of impact of job requirements on 

wage levels, 361 
 increased wage by employer, 25 
 job description and, 197–199 
 levels worksheet, 203–209 
 locating right level, 200–210 
 median, use of, 195 
 multiple worksites, 26 
 in newspaper advertising, 247 
 100 percent of prevailing wage, 193 
 online support, 364 
 overview, 191–192 
 past policies, continuation of, 196 
 permissible components of compensation, 196 
 physical location of worksite, 23 
 processing delays, preventing, 216 
 reviewing, 24–26 
 right form and procedures, 210–216 
 roving employees, 209–210 
 Schedule A, Group I, physical therapists and 

professional nurses, 443 
 SOC codes, 198–199 
 Special Handling/Special Recruitment, 467, 492–

496 
 submitting request, 23, 214–215 
 tips, 26–27 
 traveling, 237–238 
 unacceptable, review of, 24–25, 26 
 validity date, 213–214 
 wage source, identifying the right, 192–196 
 worksheet for determining wage level, 203–209 
Previously removed aliens 
 inadmissibility, 517–519
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Priority date based on PERM application, 107–
108 

Private employment agencies 
 listing professional positions with, 265, 344, 346 
Prizes or awards 
 exceptional ability, as proof of, 456 
Professional journals 
 advertising in, 248, 355 
  electronic or web-based national professional 

journals, 476–480 
  Special Handling/Special Recruitment of 

college and university teachers, 475–480 
 exceptional ability, publication as proof of, 457–

458 
Professional positions 
 recruitment steps for, 27–29, 249–250, 261–267, 

344–348 
Professors 
 outstanding professors, 63–64, 501 
 Special Recruitment process for. See Special 

Handling/Special Recruitment 
Promotion 
 prior to immigration, 314 
“Protecting U.S. Workers Initiative” (DOJ/IER) 
 increased risk and scrutiny by the DOJ/IER in 

2026, 299 
Public charge 
 inadmissibility, 99–100, 512–513 

Q 
Qualifications. See Minimum job requirements 
Quiet period. See 30-day quiet period 

R 
Radio or TV 
 advertising on, 267, 348 
Random audits 
 preparing for, 400–402. See also Audits 
Recordkeeping. See Audit file 
Recruitment 
 10-day Notice of Filing, 31, 251 
 30-day quiet period, 31, 35–37 
 180-day rule, 31 
 additional options for professionals, 29, 249–250, 

261–267, 344–348 
  recruitment reporting instructions, 392–395 
 additional PERM recruitment with non-PERM 

hiring practices, aligning, 250–251 
 advertising efforts chart (template 15), 29, 91, 

528, 577 

 Artificial Intelligence (AI) in screening PERM 
applicants, use of, 255 

 attorney’s role, 32, 259 
 audit file to contain evidence, 35 
 audits, recruitment report and, 404–405 
 avoiding duplication in recruitment methods, 252 
 batch recruitment, 269–273 
 calculation of timeline (template 16), 32, 528, 579 
 campus placement office, advertising with, 266, 

347 
 Circa, posting, 249 
 conducting and documenting, 253–260 
 content of ads, 262–263 
 degree and experience of applicant, 91 
 digital environment, good-faith recruitment in, 

260 
 documentation for audit, 402–403 
 DOL rules, 27–35 
 drafting PERM-compliant advertising, 30–31 
  employer’s role in drafting, 88–89 
  sufficient information about job, 30 
  terms of employment, 30, 31 
  travel required as part of job, 30 
  wage information, 30, 31 
 employee referral program, advertising, 265–266, 

346–347 
 employer approval of final recruitment report, 38 
 employer placing ads, 33 
 employer’s obligation to maintain the compliance 

file, 92–93 
 employer’s role in reviewing applications and 

contacting all applicants who appear 
minimally qualified, 89–92 

 employer’s website posting, 263–264, 344–345 
 Equal Pay Transparency laws. See Equal Pay 

Transparency laws 
 ethical considerations, 43, 47–50 
 evaluation sheet, 590–591 
 factual mistakes in advertising, 294–295 
 follow-up with applicants, 33–34, 89–92 
 Form ETA-9089 information, 341–348 
 good faith in, 294 
 guidelines for evaluating applicants, 588–589 
 INA §274B and DOJ IER enforcement, context 

of, 242–243 
 instruction memorandum (template 17), 34, 528, 

581–591 
 job aggregation, 252–253 
 job fairs, 263, 344 
 job opportunity clearly open to any U.S. worker, 

293–298
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  history, 293 
  Modular Container Systems test, 60, 325 
  purpose, standard, and application, 294–295 
  recent developments, 295–297 
  scope, 294 
  successful defense, 297–298 
 job order, placing, 248–249 
 job search website, 345 
 job search website other than employer’s, 264, 

345 
 lack of experience, 301–302 
 local or ethnic newspaper, advertising in, 266, 

347–348 
 mandatory nonprofessional and professional, 27 
 mischaracterized position in advertising, 294–295 
 newspaper advertising, 243–245, 343 
 Notice of Filing, 28–29, 251–252 
  time period, 31 
 occupation type, 341 
 omissions in advertising, 295 
 on-campus recruiting, 264, 345 
 on-the-job training, 256–257, 301 
 overview, 241–242, 261–262 
 PERM Special Handling (Special Recruitment). 

See Special Handling/Special Recruitment 
 post-filing memorandum, 37 
 preliminary recruitment report, 36, 37 
 prevailing wage determination, 27. See also 

Prevailing wage determination 
 private employment firm, listing with, 265, 344, 

346 
 procedures, 242–253 
 professional journal advertising, 248, 355 
  electronic or web-based national professional 

journals, 476–480 
  Special Handling/Special Recruitment of 

college and university teachers, 475–480 
 professional positions, 261–267 
 radio or TV advertising, 267, 348 
 recruitment report (template 19), 36, 253–254, 

595–596 
 reports, 36, 37, 301 
 roving, 238–239, 314 
 “scraping” of PERM advertisements, 252–253 
 Special Handling/Special Recruitment, 487 
 Sunday ads, 27, 33, 35, 343 
 supervised recruitment, 367–368, 373–379 
  notification, 380–385 
  recruitment instructions, 386–391 
  recruitment report instructions, 392–395 
 SWA job order. See State Workforce Agency 

 telecommuting, 235, 236, 237, 238–239, 246 
 telephone interviews and written questionnaires, 

257–258 
 third party placing ads, 33 
 third-party reposting, 252–253 
 timeframe calculations, 243 
 timeline (template 16), 32, 528, 579 
 timeliness and manner of contact, 258–259 
 tips, 34–35 
 trade or professional organization advertising, 

264–265, 345–346 
 traveling, 234–239 
 trust but verify, 253 
 wage discrepancies in advertising, 294 
 when further inquiry required, 254–255, 300–301 
Reductions in force. See Layoffs 
Rejection of U.S. worker applicant for lawful, 

job-related reasons, 48, 299–303 
 proper documentation for rejection, 302–303 
Religious workers 
 employment-based fourth preference, 67 
Relocation. See Roving employees 
Remote work. See Telecommuting 
Request for Reconsideration (RFR), 419. See also 

Board of Alien Labor Certification Appeals 
Request for Review, 419 
Requests for Information (RFI) 
 increase in, 419 
Résumés. See Screening résumés 
Retention of employees 
 PERM process functioning as tool for, 72–73 
Roving employees 
 prevailing wage determination, 209–210 
 recruitment, 238–239, 314 
 telecommuting compared, 238–239 
 traveling compared, 238–239 
 worksite designation, 23, 75–76, 237–238, 316 

S 
Schedule A, Group I, 441–451 
 documents required for filing petition, 448–449 
 Form ETA-9089, 321 
 overview, 441 
 physical therapists, 66–67 
  additional supporting documents, 448 
  checklist, 450 
  definition of occupation, 442 
  documentation required, 445–446 
  education requirements, 446 
  health care certification, 446 
  licensure and credentialing, 446, 448
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  regulations, 445 
  statement, 448 
  streamlined certification process, 446, 449 
 preparation and submission of petitions, 445 
 professional nurses, 66–67 
  additional supporting documents, 449 
  checklist, 451 
  definition of occupation, 442 
  education requirements, 447 
  health care certificate alternatives, 447 
  licensure and credentialing, 447 
  practice pointers, 448 
  streamlined certification process, 448, 449 
 steps to successfully prepare petition, 442–444 
  health care certificate, 443, 444 
  Notice of Filing, 443 
  practice pointers, 444 
  prevailing wage determination application, 443 
  regulations, 444 
Schedule A, Group II 
 exceptional ability, 64–65, 453–464, 500, 501 
  arts and sciences, legal standard for, 454–458 
  chart, 464 
  DOL regulations, 453–454, 459–460 
  Form ETA-9089, 321, 459–460 
  international standards, 459 
  notice requirement, posting, 479 
  overview, 453 
  performing arts, 454, 458 
  prevailing wage determination, 460 
  second-preference employment-based 

immigrant visa, 460–462 
  third-preference employment-based immigrant 

visa, 462 
  USCIS requirements, 460–463 
 labor-shortage mechanism of, 463 
 STEM and other shortage occupations, possibility 

of adding to Schedule A, 463 
Screening résumés 
 audits requesting copies of résumés, 408 
 employer’s role in, 86, 89–92 
Security-related grounds 
 inadmissibility, 509–511 
Service Contract Act (SCA) 
 prevailing wage determination, 24, 192 
Small business 
 intake form (template 7), 14, 549 
Special Handling/Special Recruitment 
 college and university teachers, 27, 403, 465–502 
  advantages and challenges of, 467–470 
  classroom teaching, what constitutes, 472–473 

  FAQs, 466 
  FLAG portal, 466–467 
  institutions that can pursue, 470 
  positions qualifying for, 471–473 
  regulations, 466 
  reselection procedure, 467, 468–469, 474–475 
  statute, 465–466 
  Technical Assistance Guide, 466 
 labor certification, 499 
 step-by-step process, 473–499 
  ad form and consistency, 483–484 
  audit file, assembly of, 498 
  competitive recruitment and selection process, 

487–489 
  content of ad, 480–486 
  date of selection of foreign worker, 473–475 
  drafting Form ETA-9089, 489–492 
  experience requirement, 483–484 
  foreign worker as more qualified, 484–485 
  foreign worker satisfying advertised 

requirements, 485–486 
  minimum educational requirement, 489–490 
  Notice of Filing, 496–498 
  preferences in ad, 481–482 
  prevailing wage determination, 467, 492–496 
  record retention, 499 
  selection committee’s report, 486–487 
  sources required for advertising position, 475–

480 
  submission of application, 498–499 
Specific Vocational Preparation (SVP) 
 BALCA case law regarding, 226–229 
  business necessity, 228–229 
  equivalency of alternate requirements, 226–228 
 business necessity explanation when exceeding, 

83, 336–338 
 comparison of SVP and O*NET guidelines for 

education and experience, 362 
 determining specific SVP classification, 115–116 
 difference between SVP lapsed time and SVP 

level, 224 
 educational equivalents in SVP years, 230 
 Form ETA-9089 Question G.9, requirements 

exceeding, 169, 170 
 levels, 230 
 number of SVP years credited by education, 224–

225 
  associate’s degree, 224–225 
  bachelor’s degree, 225 
  master’s and doctoral degrees, 225 
 O*NET Job Zone, 231
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 overview, 223 
 requirements exceeding level for occupation, 83, 

406, 410–411 
 understanding in PERM, 223–231 
Standard Occupational Classification (SOC) 

codes. See also O*NET; specific subjects 
 2018 SOC revisions, 23, 69–70, 198, 220–221 
 correct SOC code, determining, 221 
 definition and use, 219–221 
State Department, U.S. (DOS) 
 PERM-to-green card path, 1–3 
State Equal Pay Transparency laws. See Equal 

Pay Transparency laws 
State Workforce Agency (SWA) 
 account, 88 
 audits, 403–404 
 job order, 28, 31, 341–342, 403–404, 585 
 30-day SWA job order, 31, 248–249 
Students 
 F-1 visas, 106 
Supervised recruitment 
 common issues and pitfalls, 376–377 
 deadlines and technical issues, 377 
 definition and required use of, 367–368, 373–374, 

398, 399 
 Form ETA-9089, 321, 327 
 managing employer expectations, 376–377 
 notification, 380–385 
 overview of process, 374–376 
 PWD, 327 
 recent BALCA developments, 378–379 
 recruitment instructions, 386–391 
 recruitment report instructions, 392–395 
Suspension by DOL, 369–370 
SVP. See Specific Vocational Preparation 

T 
Technical Assistance Guide 
 college and university teachers, special 

recruitment procedures for, 466 
 date foreign worker selected, 355 
Telecommuting 
 advertising, 330, 343, 344 
 as benefit, 23, 31, 235, 236 
 EPT laws, 279 
 Form ETA-9089, 234–236 
 job description, 349 
 recruitment, 236, 238–239, 246 
 remote work, 14, 23–24, 75, 235–236, 272, 287 
 roving compared, 238–239 
 worksite location, 23–24, 75–76, 239, 329, 359 

Telehealth, 233, 236–237 
 recruitment, 237 
Television 
 advertising on, 267, 348 
Third-party recruitment 
 advertising placement, 33 
30-day quiet period 
 FLAG portal, 38 
 post-filing memorandum, 37 
 post-recruitment, 31, 35–37 
 prefiling review request, 38 
 tips, 37 
TN visas 
 changing to H-1B status, 105 
Trade or professional organizations 
 advertising with, 264–265, 345–346 
Training required 
 documentation, 307 
 infeasibility to train, 138–140, 151–160, 413–414 
 on-the-job training, 256–257, 301, 409 
Travel requirements, 233–240 
 advertising, 30 
 BALCA decisions, 238–239 
 defining, 234–237 
 documenting, 234–240 
 Form ETA-9089, 233–239 
 overview, 233–234 
 prevailing wage determination, 237–238 
 recruitment, 30, 234–235, 238–239, 330 
 roving employees compared, 238–239 
 wage leveling, 24, 237–238 
 worksite, 24, 238 
Trump Administration 
 Notice of Proposed Rulemaking 1205-AC29, 

Modernizing the Labor Market Test and 
Improving Protections for U.S. Workers in 
the PERM Immigrant Visa Program, 290n 

 PERM audits, 397–417 
 weaponizing Form ETA-9089, 127–129 

U 
Unauthorized aliens, ICE enforcement of 

criminal penalties against, 93 
Unavailable past employers 
 affidavits, 308–309 
Uncooperative client, 52–53 
Undocumented foreign workers, ICE 

enforcement of criminal penalties against, 
93
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Unemployment 
 education/experience requirements excessively 

low in areas of high unemployment, 57 
Unions. See Collective bargaining agreements 
University faculty. See College and university 

teachers 
Unlawful presence 
 inadmissibility, 100–101, 514, 518 
U.S. Citizenship and Immigration Services 

(USCIS) 
 determining qualifications of foreign national 

meet employer’s requirements, 305–306 
 EDGE database, 338 
 PERM-to-green card path, 2–3 

V 
Virtual/home offices. See also Telecommuting 
 issues with, 75–76 
Visa Bulletin, 102, 104, 107, 110 
Visa number availability 
 backlog, effect of, 81 
 college and university teachers, 500 
 document retention, 51–52 
 nationals of China and India, 72, 107, 500, 501 
Visa retrogression, 107–108 

W 
Wages 
 drafting PERM-compliant advertising, 30, 31 
 offer 
  on Form ETA-9089, 328 
  issues associated with, 77–79 
  refusal to accept, 302 
 salary increases, 77 
 too low and not able to be raised, 55–56 
Waiver Review Division (Department of State), 

104 
Washington, EPT laws in, 280 
Websites 
 ad for professional position other than 

employer’s, 264, 345 
 employer’s website, ads on, 263–264, 344–345 
 job search websites, 264, 345 
Worksite 
 change in, 76 
 Form ETA-9089, 328–331 
  Appendix B: Additional Worksite Information, 

354 
 issues associated with location, 75–76 
 move by employer, 316 
 post-COVID 19, 23–24, 329 

 prevailing wage determination, 23–24 
 regions and wages, 331 
 roving employees, 23, 75–76, 237, 316 
 telecommuting, 14, 23, 75–76, 235, 239, 329 
 telehealth, 237 
 travel and, 24, 238 

Z 
Ziegler Memo 
 reduction in recruitment (RIR), 286 
 


